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TRENDS IN FOREIGN LAW* 
FOREWORD 


Political and economic changes have appeared in post-war Europe. 
To provide a preliminary analysis of the effect of these changes upon the 
law of the major countries involved, the Committee on European Law of 
the Section on International and Comparative Law of the American Bar 
Association has prepared a series of papers. The magnitude of the task 
has been appreciated from the start. Materials have been scarce. Changes 
have continued to occur as the papers have been written. Even a reasonably 
accurate estimate of ultimate direction was impossible for some countries. 
In others, the trend had already been established. 

The Committee shares with most American jurists the view that the 
analysis of law cannot be separated from the economic and political condi- 
tions existing in a country at a given period. For this reason sufficient of 
the social and economic background developing after the war has been 
included to permit the reader to grasp the importance of the trends which 
are emerging. No attempt has been made to provide a practicing manual. 
The series is based upon a broader concept, being designed for students of 
comparative government and law as well as the practitioner. It is the 
opinion of the Committee that the United States cannot expect to remain 
insulated. Solutions abroad can be expected to have repercussions upon 
the life and law of the United States. 

The analysis has indicated that the sharp trend to the left, which was 
apparent generally after the victory, has abated in some areas. The dramatic 
refusal of the French electorate to accept the first draft of the new consti- 
tution highlighted the change. Western Europe, at least for the present, 
has been indicating the desire of the majority of the articulate voters to 
adhere to western political concepts rather than to follow the example set 
by the political scientists and jurists of Eastern Europe. At the same time 
economic concepts have been undergoing a change. Nationalization of the 
Bank of England, the Bank of France, industry in Czechoslovakia and 
coal mines in England has indicated that populations which have preserved 
their faith in western political concepts have felt the need of some change 
in pre-war western economic concepts. The government has appeared in 
business to a very large extent with a resulting heavy impact upon law. 
Questions the Committee has asked involve the extent to which this trend 
can be expected to go. Will it proceed in conformity with the pattern set 
in the U.S.S.R., or will something else emerge? 

Joun N. Hazarp 
Chairman 





* This series will consist of eight articles to be published, two in each issue, through- 
out the 1947 Volume.—Ed. 





THE TREND OF LAW IN ENGLAND 


Amos J. PEASLEE 


Any American commentator upon trends in English law must approach 
his task with humility, not only because of the incalculable debt of American 
jurisprudence to the common law, but also in the light of Lord Bryce’s sage 
observation that the British Constitution “works by a body of understanding 
which no writer can formulate and of habits which centuries have been 
needed to instill.” 

For convenience I suggest a grouping of the trends as I see them under 
three headings, (1) constitutional law, (2) social legislation, and (3) law 
respecting individual rights and duties. 


Divergent tendencies appear in England among these three groups. 
In the realm of constitutional law the trend has been toward decentral- 
ization—away from the close political organization of the Empire. In the 
field of legislation and administrative regulations it is toward a more social- 
ized economy. In the ordinary rules applicable to individual rights and 
duties the British courts are proceeding with the enforcement of time 
honored principles designed to carry out the intentions of individual men 
and women and to preserve their freedom and liberties, even when matched 
against the power of government itself. 


A helpful key to these trends may perhaps lie in Professor G. M. 
Trevelyan’s description of the modern British Constitution as “the child 
of feudalism married to the common law.” 


I. ConstITUTIONAL Law 


The precise topic on which this paper was requested is “The Trend 
of Law in England.” Whether or not the choice of the word “England” 
was deliberate, it focuses attention upon the nomenclature now applied to 
various sovereign concepts of our British brethren. “England,” as such, is 
the name of a comparatively small area of land which at present has no 
particular sovereign entity, but whose influence upon the world has indeed 
been immense. 


The official name usually employed for the government whose head- 
quarters are in London is “The United Kingdom of Great Britain and 
Northern Ireland.” In that manner it signed the Charter of the United 
Nations on June 26, 1945. However, it was the “British Empire” which 
signed the Statute of the Permanent Court of International Justice on 
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December 18, 1920;' and still a third name, “His Majesty’s Government 
in the United Kingdom” appeared on September 19, 1929, in the acceptance 
of the Optional Clause regarding compulsory jurisdiction of the Permanent 
Court.” 

These somewhat foggy differences have a factual and a legal basis. 
They rest upon changing concepts of the sovereign position of the British 
Empire and its component parts and upon specific instruments giving 
expression to those concepts. The trend toward autonomy of various British 
dominions began with such statutes as the New Zealand Constitution Acts 
of 1852 and 1857, the British North America Act of 1867, the Act of July 9, 
1900 respecting the Commonwealth of Australia, and the South Africa Act 
of 1909. It came to a focus in 1919 when the British delegates at the Ver- 
sailles Conference requested and were accorded separate representation in 
the Assembly of the League of Nations for five units of the Empire. This 
was followed by the report of the Inter-Imperial Relations Committee of 
the Imperial Conference in 1926, often referred to as “The Balfour Declara- 
tion,” which declared with respect to the status of Australia, Canada, New 
Zealand, South Africa, Irish Free State, Newfoundland and India as fol- 
lows: 

They are autonomous Communities within the British Empire, 


equal in status, in no way subordinate one to another in any aspect of 
their domestic or external affairs, though united by a common allegiance 
to the Crown, and freely associated as members of the British Common- 
wealth of Nations. 


The Balfour Declaration was implemented by the Statute of West- 
minster of 1931 which declared that thereafter “no law made by the Parlia- 
ment of the United Kingdom shall extend to any of the said dominions as 
part of the law of the dominion otherwise than at the request and with the 
consent of that dominion.” The Statute says, however, that “the Crown is 
the symbol of the free association of the members of the British Common- 
wealth of Nations” and that “any alteration in the law touching the suc- 
cession to the throne or the royal style and titles shall hereafter require the 
assent as well of the parliaments of all the dominions as of the parliament 
of the United Kingdom.” 

While the Statute of Westminster was detailed in confirming the 
removal of most of the restrictions on the legislative autonomy of the 
dominions, these constitutional developments furnished and are likely to 
furnish, many questions of practical importance in the inter-relations of 





1 See Maney O. Hupson, THE PERMANENT Court OF INTERNATIONAL Justice, 1920- 


1942, at 666. 
2 Hupson, op. cit. supra at 689. 
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the mother country and the dominions and of their respective subjects. 
The provision relative to succession to the throne, for example, was acted 
upon promptly in the case of the renunciation of the throne on December 
10, 1936, by Edward VIII. The enactment of His Majesty’s Declaration 
of Abdication Act, 1936, was made by parliament at: the request as well 
as with the consent of the Dominion of Canada. The Act also was appar- 
ently deemed to require the assent of the Commonwealth of Australia, the 
Dominion of New Zealand and the Union of South Africa.* 


The precise status of Ireland seems still to be a question involving 
differences of opinion. In the case of Murray v. Parks, a British Court of 
King’s Bench* in 1942 held that Ireland had not seceded from the British 
Commonwealth of Nations, and that a person born in Ireland but resident 
in England is a British subject. The decision was made notwithstanding 
the Balfour Declaration and the Statute of Westminster and the Irish 
Constitution of December 29, 1937, which says that “Ireland is a sovereign, 
independent, democratic state,”> and that “the Irish nation hereby affirms 
its inalienable indivisible and sovereign right to choose its own form of 
government, to determine its relations with other nations and to develop 
its life, political, economic and cultural in accordance with its own genius 
and traditions.”® 

The Court of King’s Bench in the above mentioned case of Murray v. 
Parks made some interesting comments upon recent constitutional develop- 
ments in the British Empire. Under the procedure applicable to the case 
the judgment was not appealable. For that reason the court expressed 
repeatedly its desire to limit its observations to points necessary for deter- 
mining the immediate issues. A part of the opinion of Chief Justice Viscount 
Caldecote reads, however, as follows: 

There can be no doubt that by the Irish Free State Constitution 
Act, 1922, and the Irish Free State (Agreement) Act, 1922, the Irish 
Free State was given a position as a dominion in the community of 
nations known as the British Empire or the British Commonwealth of 
Nations . . . . The removal by the Statute of Westminster in 1931 
of any restriction upon the power of the legislature of the Irish Free 
State to pass legislation, whether repugnant or not to an Imperial Act, 
did not either expressly or by implication provide for any separation, 
described sometimes as the right to secede, from the British Common- 
wealth of Nations. Nor at any time so far as I am aware after listening 
to the appellant has it ever been declared in terms by the government 





3 See Laws or Encianp (Halishan edition, supplement 1945), Constitutional Law, 
par. 441. 

4 Murray v. Parks, [1942] 2 K. B. 123. 

5 Art. 5. 

6 Art. 1. 
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of Eire, that the so-called right to secede has in fact been exercised . .. . 
If I am wrong in the opinion I have thus expressed it would still be a 
matter for consideration whether secession by Eire could be effective 
unless and until the other members of the British Commonwealth of 
Nations had given recognition to Eire as a foreign state, so as to make 
the whole of its residents at the time of the secession, together with a 
number of persons born in Ireland and not resident there, though 
having an intention some day to return to Eire, aliens in the dominions 
of the Crown . . . . I can see nothing either in the terms of the Act 
[ Agreements Act of 1938] or in the agreements themselves, which does 
more than to record and confirm agreements entered into between two 
sovereign members of the British Commonwealth. 


The decision is significant in suggesting that the trend of constitutional 
law in England, while perhaps away from the recognition of a control by 
Parliament in London over the affairs of the Dominions, is nevertheless 
toward a tightening of some of the bonds of Empire by the concept that 
the British Commonwealth of Nations is a union from which no single 
member has the right to withdraw without the unanimous consent of all 
of its members. 

The United Kingdom of Great Britain and Northern Ireland stands 
today almost alone among the nations of the world in possessing no single 
written constitutional document. An interesting incident occurred in 1938, 
however, which has received all too little attention. The British Foreign 
Office announced in that year the publication of a compilation of the 
“Constitutions of all Countries.” The compilation itself was never com- 
pleted, but one volume was issued and that volume was entitled “The 
British Empire.” It was issued by His Majesty’s Stationery Office, and it 
bore on the cover the following statement: “In this volume is assembled for 
the first time a detailed collection of documents, where they exist, defining 
the Constitutional organization and framework of all the countries within 
the British Empire.” 

This no doubt was, as the Foreign Office indicated, the first time in 
seven hundred or more years of the history of Great Britain that there was 
an official recognition of the existence of definite constitutional documents 
for “countries within the British Empire.” Curiously, however, this volume 
failed entirely to deal with the United Kingdom itself. It set forth volumi- 
nous statutes, acts of parliament, orders in council, royal instructions, letters 
patent and other instruments—documents relating to other parts of the 
Empire. But it was silent with respect to the fundamental constitutional 
documents of the United Kingdom itself. It did not mention Magna Charta 
of 1215, the Charter of Confirmation of 1297, the Petition of Right of 1627, 
the Habeas Corpus Act of 1670, the Bill of Rights of 1688, the Act of Settle- 
ment of 1701, the Acts of Union with Scotland and Ireland of 1707 and 
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1800 respectively, or the Parliament Act of 1911 enabling the Commons 
to pass Acts without the concurrence of the House of Lords. The Statute 
of Westminster of 1931 unquestionably was another important constitu- 
tional document forming part of basic law of the United Kingdom. 

Another recent step in the area of English constitutional law was the 
House of Commons Act of 1944 relating to the redistribution of seats in 
the House of Commons. This Act created permanent boundary commissions 
to keep under continuous review the distribution of those seats with a view 
to avoiding in the future the development of abnormally large constituencies 
for any particular member. 


II. SocrtaL aNp NaTIONALIsTic LEGISLATION 


Britain, father of the common law, has sired in the past fifty years a 
litter of social and nationalizing legislation as significant perhaps in its 
influence upon the world as its earlier child, the common law. 

The trend did not begin with the recent war. It commenced long 
before the Russian Revolution of 1917. It was noticeable in the founding of 
the Fabian Society in 1888, the Labor Party in 1916, the early alliance 
of government with the shipping industry, and the spirited debates over 


hours, wages, housing and insurance which began to occupy the attention 
of Parliament and public meetings in the first decade of the present century. 


Forerunners of most of our own laws on these topics are to be found 
on the English statute books, preceding them by several years. In many 
instances—probably too many—whole sections or ideas in British laws 
have been lifted by the sometimes cloistered draftsmen of legislation in the 
United States and incorporated into our laws regardless of whether the 
conditions and problems were identical. 

An alleged American wit once said that the British dinner table serves 
six kinds of vegetables—all of which are Brussels sprouts! I have never 
shared this criticism of the British cuisine which I find excellent, but it is 
true that the British climate and countryside are more adapted to the 
raising of cabbage and Brussels sprouts than they are to the production of 
sweet potatoes and tomatoes. So, too, the social conditions and the com- 
munity problems are not completely parallel with our own. Rules which 
are best adapted to a nation with a large population living on an island— 
often actually and always potentially a beleaguered island—are not neces- 
sarily the best rules for a community spread out on a vast continent such 
as our own. A nation in a state of siege, or a lifeboat full of persons adrift 
with limited food, requires a close rationing and distribution of what it has. 
Emergency conditions in which the government itself becomes substantially 
the only purchaser in a market may justify for a limited period an effort to 
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control prices by law. But it remains a question whether in the United 
States of America, even during the last war, the interests of the country 
would not have been as well served if the time of 200,000 or more persons 
who were engaged in complicated procedures to regulate the distribution 
of goods and the “control” of prices, as well as the valuable time of millions 
who spent precious hours standing in line or pouring over complicated 
coupons and administrative documents, had been released for some real 
work in the production of more goods. 

The trend of British law in the past forty years unquestionably has 
been toward the participation of government more intricately in industrial 
and agricultural life. Britain has been moving to the left. One reason for 
irritation between Britain and Russia may lie in the fact that they have 
been moving in opposite directions, and each is a little reluctant to admit 
that it is accepting some of the ideology of the other. 


Industrial fields such as shipping and aviation are prominent examples 
of participation of government in industry. In the air and on the seas 
Britain presents a united nationalistic front of government and industry 
combined to compete with foreign units operating in these fields. The 
recently announced intention to nationalize banking, fuel and power, 
inland transport services and the iron and steel industries is a further 
example of this tendency.®* Working in close harmony with these com- 
binations is the British government regulation of foreign exchange. For 
years it has been difficult for an American creditor of a British debtor to 
procure payment of a debt, owing to the restriction upon payment abroad 
imposed by the British government. 

The trend toward nationalism is not confined to large scale industry. 
In the field of agriculture there existed long prior to the recent war a 
movement toward a mixed private and public economy which is suggestive 
of the committees and soviets under which agriculture operates in a com- 
munistic state. Beginning before the recent war, British farmers under the 
Agricultural Credits Act of 1928 and the Agricultural Markets Act of 1931 
and 1933 set up a series of “schemes,” as they are described by statute, for 
marketing and production. They resulted in a system of administrative 
boards and committees having for their avowed purposes the regulation 
of production of agricultural commodities and of their sale. The boards 
and committees have broad powers to pool and distribute proceeds of sales. 
They contemplate the regimenting of the production and marketing of 
particular agricultural products on a national scale with a view both to 





68 For a review of the present status of these efforts, see Department of State Bulletin, 
October 6, 1946, p. 613. 
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meeting and preventing competition in the domestic field by foreign im- 
porters, and the presentation of a combined front abroad for British ex- 
port. This tendency was amplified and expanded during the war, until at 
the present time any occupier of land in Britain must comply with the 
Minister’s direction as to the number of live stock which may be kept or 
disposed of, by slaughter or otherwise.’ He is subject to orders from the 
Minister as to how much land must be cultivated and for what purposes it 
may be used. He must obtain permission if he wishes to plough under a 
pasture. He is subject to fines and penalties for failure to harvest crops 
properly or for failing to comply with other orders of the national adminis- 
tration.® 

Whether the governmental machinery in its relations with British 
industry has become so complicated as to slow down production, with 
impairment of public welfare from that viewpoint, and whether its inter- 
ference with personal liberty has gone beyond desirable limits, are questions 
respecting which no foreign commentator is competent to judge. From 
the economic standpoint there are theoretically three kinds of government, 
either 

(1) “A free economy” in which men either as individuals or through 
the business corporation choose their industrial activities and risks; and 
where government is an umpire but not a player except in restricted spheres. 

(2) A “communistic state” in which “property’—a phenomenon 
which is as persistent as sunlight by whatever name it may be called—is 
said to be “abolished,” and in which all members are required to participate 
in the ownership and hazards of every kind of business whether they are 
interested in them or not; and 

(3) A mixed economy in which a free choice of risks and enterprise 
is permitted, but in which governmental favor plays a large element in 
the success or failure of particular undertakings. 

I say that these systems exist “theoretically” because in practice most 
governments have features savoring of each specimen. Each such economy 
has certain merits and certain demerits. The problem of selecting a sound 
economy for any nation in the present organization of society is compli- 
cated by the fact that other nations are becoming vast business corporations. 
They are applying their political and military powers to both the production 
and exchange of goods for presumed national advantage. The organization 
of international institutions has not as yet advanced to a stage where they 
are sufficiently powerful either to enact or to enforce laws dictated by the 
interests of the world community as a whole. 





71942, No. 1450; 1944, No. 78. 
8 See Laws or ENGLAND (Halishan edition, supplement 1945), p. 19. 
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It seems highly probable, therefore, that a long period of national 
economic rivalries will occur in which new law both in the national and 
international fields will be hammered out. Custom, economic forces, and 
trial and error will loom large in that process. New potentials of national 
political power in the realm of international business will be an important 
factor. 

Certainly these forces are affecting the trend of legislation in the 
United Kingdom. 

III. Law Respectine [Npivipuat RicHts anp Duties 

Perhaps one of the greatest contributions of English Law to the world 
has been the concept of the rights of the individual against government 
itself. With some inconsistency it states in one breath that “the King can 
do no wrong” and in the other that the common man has basic personal 
rights which the King may not impugn. Since the historic date of January 
4, 1642, no British King has ever been permitted to enter the Chamber of 
the House of Commons. Rights of the people, wrenched often from un- 
willing sovereigns, have been jealously guarded by the British courts. 

It is the practice in modern national Constitutions to incorporate an 
express declaration of the rights of the people.® 

The United Kingdom of Great Britain and Northern Ireland has no 


written Constitution contained in a single document, but the Bill of Rights 
of 1688 was a forerunner and model in many respects for the declaration 
of rights of citizens contained in most of the national constitutions now 
in force. In Australia, Canada, India, New Zealand and the Union of 





9 Consts. of Afghanistan, 1931, Arts. 9-26; Albania, 1928, Arts. 191, 213; Argentina, 
1853, as amended, Arts. 14-28; Austria, 1934, Arts. 15-22; Belgium, 1831, as amended, 
Arts. 14-24; Bolivia, 1938, Arts. 5-33; Brazil, 1937, as amended, Arts. 122, 123; Bulgaria, 
1879, as amended, Arts. 54-84; Byloerussian Republic, 1937, Arts. 10, 12, 19(d), 93-108; 
Chile, 1925, as amended, Arts. 10-23; Draft Const. of China, 1936, Arts. 8-26; Conets. 
of Colombia, 1886, as amended, Arts. 19-52; Costa Rica, 1871, as amended, Arts. 25-50; 
Cuba, 1940, Arts. 20-49; Czechoslovakia, 1920, Sec. 5; Denmark, 1915, as amended, 
Arts. 74-92; Dominican Republic, 1942, Arts. 6, 7; Ecuador, 1945, Arts. 26-28; Egypt, 
1923, Arts. 2-22; Estonia, 1937, Arts. 7-33; Ethiopia, 1930, Arts. 18-29; Finland, 1919, 
Arts. 5-16; Weimar Const. of Germany of 1919, Arts. 108-119; Consts. of Greece, 1911, 
as amended, Arts. 3-20; Guatemala, 1945, Arts. 16-39; Haiti, 1935, as amended, Arts. 
6-11; Honduras, 1936, Arts. 30-82; Hungarian Laws 8, 18, 20 of 1848; Consts. of Ice- 
land, 1944, Arts. 58-73; Iran, 1906, as amended, Arts. 8-25; Iraq, 1925, as amended, 
Arts. 5-18; Ireland, 1937, Art. 40; Fundamental Statute of Italy, 1848, Arts. 24-32; 
Liberia, 1847, Secs. 1-20; Lithuania, 1928, Arts. 9-23; Luxembourg, 1868, Arts. 9-31; 
Mexico, 1917, as amended, Arts. 1-26; Monaco, 1911, as amended, Arts. 5-14; Nether- 
lands, 1922, Arts. 4, 7, 8, 9; Nicaragua, 1939, Arts. 106-137; Norway, 1814, 1921, as 
amended, Arts. 96-102; Paraguay, 1940, Arts. 19-56; Peru, 1933, as amended, Arts. 55-70; 
Poland, 1935, Art. 5; Portugal, 1933, as amended, Art. 8; Rumania, 1940, Arts. 10-27; 
Salvador, 1939, Arts. 22-59; Siam, 1932, Secs. 12-15; Spain, 1931, Arts. 25-42; Switzer- 
land, Arts. 4, 27, 31, 36, 45, 49, 50, 55, 56, 57, 58, 65; Turkey, 1928, as amended, Arts. 
68-88; United States of America, 1787, first ten amendments; U.S.S.R., 1936, Arts. 118- 
128; Uruguay, 1936, Arts. 118-133; Venezuela, 1936, Art. 32; and Yugoslavia, 1931, 
Arts. 4-20. 





January} TREND OF LAW IN ENGLAND 15 


South Africa, although there are documents of a constitutional character,!° 
there are no express declarations in those documents of rights of citizens 
which are protected from infringement by governmental power. The 
common law of England, however, and the provisions of the Bill of Rights 
of 1688 are recognized and enforced for the most part in the courts of 
those self-governing dominions. 

On paper Britain has seemed to lag behind modern constitutional 
development in its conception of the source of sovereign power. The pre- 
vailing provision elsewhere on this subject is a declaration that such 
power rests in “the people.”1* Persons in the United Kingdom, however, 
are spoken of as “subjects of the Crown.” The existence of a personal 
sovereign and the customs and terminology which have grown up in 
centuries of association with a government headed by a King and ruling 
family, align the United Kingdom in this respect with a relatively small 
minority of nations in the modern world. Theoretically the British courts 
have no power to declare an Act of Parliament unconstitutional. But in 
practice there are probably few countries in the world in which the personal 
liberties of men and women are more jealously guarded from encroachment 
by governmental power than in the United Kingdom. 


An interesting illustration of this appears in recent decisions of the 
British courts relating to the power to arrest an “offender” without a war- 
rant. The extent of that power under the Vagrancy Act, the Coinage 
Offenders Acts of 1861 and 1936, the Official Secrets Act of 1911, and 
the Customs Consolidated Act of 1876 had for some time been in question. 
The Crown claimed that the police under those acts had the right to arrest 
a suspected person in cases of honest belief on reasonable grounds that an 





10 Australian Constitution of July 9, 1900; British North America Act of 1867 as 
amended; Government of India Act of 1935; New Zealand Acts of 1852 and 1857; 
Union of South Africa Act of 1909. 

11 Consts. of Argentina, 1853, Preamble; Australia, 1934, Art. 1; Belgium, 1831, as 
amended, Art. 25; Bolivia, 1938, Art. 3; Brazil, 1937, as amended, Art. 101; Byloe- 
russian S. S. R., 1937, Art. 3 (“the workers in the cities and villages”); Draft. Const. of 
China, 1936, Art. 2 (“whole body of citizens”); Consts. of Cuba, 1940, Art. 2; 
Czechoslovakia, 1928, Art. 1; Dominican Republic, 1942, Art 12; Estonia, 1937, Art. 1; 
Finland, 1928, Art. 2; Weimar Const. of Germany, 1919, Art. 1; Const. of Guatemala, 
1945, Preamble; Haiti, 1936, Art. 1; Honduras, 1936, Arts. 2 and 3; Iran, 1906, as 
amended, Art. 26; Iraq, 1924, as amended, Art. 19 (“a trust confided to them by King 
Faisal”); Iceland, 1937, Art. 6:1; Latvia, 1922, Art. 2; Liberia, 1847, Art. 2; Mexico, 
1917, as amended, Art. 39; Nicaragua, 1939, Art. 2; Paraguay, 1940, Art. 2; Peru, 1933, 
as amended, Art. 1; Salvador, 1939, Art. 1; Spain, 1931, Art. 1; United States of 
America, 1787, Preamble; U.S.S.R. (“the toilers of town and country”), Art. 3; 
Venezuela, 1936, Art. 40. 

12 The Constitution of Denmark declares the source of sovereign power to be “in the 
King,” Art. 11. The Constitution of Ethiopia of 1931 says it is “in the Emperor,” Art. 6. 

g, in its Constitution of 1868 places it in “the King-Grand Duke,” Art. 32; 
Monaco’s Constitution of 1911 states it is in “the Prince,” Art. 15. 
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offense had been committed, and particularly if the character of the offense 
was such that the interests of public safety or threatened danger to life, 
limb, or property were deemed to require prompt action. Considerable 
support for the right to arrest without a warrant had been given in the 
King’s Bench decisions of Trebeck v. Croudace™ and Isaacs v. Keech. 
The House of Lords, however, in 1941 in the case of Barnard v. Gonwam™® 
held that no such general rule of construction could be allowed permitting 
arrests on suspicion without a warrant, and that the best that could be said 
for the previous decisions was that they rested upon the interpretation of 
particular statutory provisions. A similar tendency towards protection from 
arrest except upon a warrant had already appeared in the King’s Bench 
decision of Ledwith v. Roberts.4® 

The House of Lords and Judicial Committee of His Majesty’s Most 
Honorary Privy Council, highest judicial bodies in England today, are 
giving their attention for the most part to the same subjects which are 
coming before our appellate courts in the United States of America. 
Revenue and taxation,!” marriage, divorce and adultery,’ libel and defama- 
tion,!® criminal law,° copyrights and patents,”" wills and charitable be- 
quests,”? landlord and tenant,”* common carriers,* insurance,”> master and 
servant,”® wills and presumptions of survivorship in a common disaster,”* 





13 [1918] 1 K.B. 158 (C.A.). 
14 [1925] 2 K.B. 354 (C.A.). 
15 [1941] A.C. 378. 

16 [1937] 1 K.B. 232 (C.A.). 

17 Orthodox Patriarchate of Jerusalem, App. and Municipal Corporation of Jerusalem, 
Res., L.R.A.C. (1944) p. 1; Westminister Assessment Committee, App. and Conservative 
Club, Res. id., p. 55; Montreal Coke and Manufacturing Co., App. and Minister of 
National Revenue, Res., id., p. 126; Barclays Bank, et al., App. and Attorney General, 
Res., id., p. 372; Trinidad Lake Asphalt Operating Co., Ltd., App. and Commissioners 
of Income Tax for Trinidad and Tobago, Res., L.R.A.C. (1945) p. 1. 

18 Henderson, App. and Henderson and Crellin, Res., L.R.A.C. (1944) p. 49; Marsh, 
App. and Marsh, Res., L.R.A.C. (1945) p. 271. 

19 Knupffer, App. and London Express Newspaper, Ltd., Res., L.R.A.C. (1944) p. 116. 

20 Galos Hired et al., App. and The King, Res., L.R.A.C. (1944) p. 149; Adel 
Muhammed et Dabbah, App. and Attorney General for Palestine, Res., id., p. 156. 

21G. A. Cramp & Sons, Ltd., App. and Frank Smythson, Res., L.R.A.C. (1944) p. 329; 
Vigneux et al., App. and Canadian Performing Rights Society, Ltd., Res., L.R.A.C. 
(1945) p. 108. 

22 Chichester Diocesan Fund and Board of Finance, App. and Simpson et al., Res., 
L.R.A.C. (1944) p. 341. 

23 Cricklewood Property and Investment Trust, Ltd., App. and Leighton’s Investment 

Trust, oat L.R.A.C. (1945) p. 221; Regional Properties, Ltd., App. and Oxley, Res., 
id., p. 347. 

24 Canadian National Railways et al., App. and Canadian Steamship Lines, Ltd., Res., 
L.R.A.C. (1945) p. 204. 
25 Larrinaga Steamship Co., Ltd., App. and The King, Res., L.R.A.C. (1945) p. 246. 
26 Alexander et al., App. and Tredegar Iron & Coal Co., Res., L.R.A.C. (1945) p. 286. 
27 Hickman ef al., App. and Peacey et al., Res., L.R.A.C. (1945) p. 304 
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questions relating to prize and shipping,?* workmen’s compensation law,?® 
cases involving defense regulations and emergency war powers,®° and juris- 
dictional and procedural questions*! are the familiar headings under which 
are classified the decisions of the highest appeals in England during the 
past two years. 

The “trend” of law in those decisions is the same trend which has 
been observed in English law for 700 years. The effort of the courts is to 
execute as far as is consistent with the public welfare the contracts and 
intentions of individuals, according to their own desires, and to protect the 
public welfare through the orderly administration of justice. 

No foreign commentator, however, can survey the appellate cases of 
the past two years without being impressed with the far-flung influence of 
England and the tribute which is paid—to a large extent voluntarily— 
by the dominions to the wisdom and fairness of an appellate court situated 
in London. 

Four of the cases appealed to the House of Lords or Privy Council 
during the years 1944 and 1945 were from the Supreme Court of Canada.” 
Four were from the Supreme Court of Palestine.** One was from the Court 
of Appeal of Somaliland Proctectorate.** One was from the West 
African Court of Appeal.** One was an appeal from the High Court of 
Calcutta.“® Another was from the Court of Appeal of New Zealand.” One 
was from a Federal Court of India.** One was from the Supreme Court of 





28 Conservas Cerqueira Limitada, App. and H. M. Procurator General, Res., L.R.A.C. 
(1944) p. 6; Part Cargo ex M. V. Glenroy, H. M. Procurator General, App. and M. C. 
Spencer, Comptroller of Mitsui & Co., Ltd., Res., id., (1945) p. 124. 

29 Jones, App. and Amalgamated Anthracite Collieries, Res., L.R.A.C. (1944) p. 14; 
London & Northeast Railway Co., App. and B. A. Collieries, Ltd., Res. (1945) p. 143. 

30 Condon-Cuenca, App. and The King, Res., L.R.A.C. (1944) p. 105. 

31 Trower & Sons, Ltd., App. and Ripstein, Res., (1944) p. 254; King-Emperor, App. 
and Benoari Lal Sarma ef al., Res., L.R.A.C. (1945) p. 14; Goonesinha, App. and Hon. . 
C. L. de Kretser, Res., id., p. 63; Parashuram Detaram Shamidasani, App. and The King- 
Emperor, Res., id., p. 264. 

32 Montreal Coke and Manufacturing Co., App. and Minister of National Revenue, 
Res., L.R.A.C. (1944) p. 126; Trower & Sons, Ltd., App and Ripstein, Res., id., p. 254; 
Vigneux et al., App. and Canadian Performing Rights Society, Ltd., Res. L.R.A.C. (1945) 
p. 108; Canadian Nat’l Railways, ef al., App. and Canadian Steamship Lines, Ltd., id., 
p. 204. 

33 Orthodox Patriarchate of Jerusalem, App. and Municipal Cor. of Jerusalem, Res., 
L.R.A.C. (1944) p. 1; Conservas Cerquerra, Limitada, App. and H. M. Procurator- 
General, Res., id., p. 6; Condon-Cuenca, App. and The King, id.,. p. 105; Adel 
Muhammed el Dabbah, App. and Attorney General for Palestine, Res., id., p. 156. 

34 Galos Hired et al., App. and The King, Res., L.R.A.C. (1944) p. 149. 

35 Oke Lanipekum Laoye et al., App. and Amao Oyetunde, Res., L.R.A.C. (1944) p. 170. 

36 Bank of Baroda, Ltd., App. and Punjab National Bank, Ltd., et al., Res., L.R.A.C. 
(1944) p. 176. 

37 Sidey, App. and Perpetual Trustees Estate and Agency Co. of New Zealand, Ltd., 
Res., L.R.A.C. (1944) p. 194. 

38 King-Emperor, App. and Benoari Lal Sarma, et al., Res., L.R.A.C. (1945) p. 14. 
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Ceylon.*® Another was from the High Court of Bombay.*® Still another 
was from the Court of Appeal of Jamaica.*? 

There could be no more persuasive evidence of the strong ties of the 
common law and a common jurisprudence throughout the Empire, and of 
actual union of processes, than these appeals from the British self-governing 
dominions and other parts of the Empire to the British House of Lords or 
the Judicial Committee of the Privy Council. The Balfour Declaration of 
1926, described Australia, Canada, New Zealand, South Africa, the Irish 
Free State and India, as “autonomous communities.” The Statute of West- 
minster of 1931 declared that no law of the parliament of the United King- 
dom should extend to any of the dominions “other than at the request and 
with the consent of that dominion.” Nevertheless appeals are still being 
taken to London from the highest courts of dominions possessing the free 
power of choice in such procedures. 


CONCLUSIONS 


The trend of law in England today, therefore, seems to be following 
three channels which, to some extent are divergent in their tendencies. 

The trend in constitutional law is toward autonomy of component 
members of the British Commonwealth of Nations, but with continuing 
actual relationships in their judicial systems. 

Strong social trends appear in legislation and administrative regulations. 

In the field of law pertaining to individual rights and duties, British 
courts continue to give effect to the intentions of the parties; and they still 
protect the basic property and personal rights of individuals, tempered only 
by the exigencies of modern complex relationships. 

Finally, no survey of the trend of law in England would be complete 
without a tribute to that high sense of justice and right, as well as of 
courage, which was evidenced in 1940. British character and determination 
nowhere had met a sterner test. With few weapons remaining after Dun- 
kirk a gallant people stood firm to preserve the roots of law and democratic 
processes as we know them in our land today. 





39 Goonesinha, App. and Hon. C. L. Kietser, Res., L.R.A.C. (1945) p. 63. 
40 Parashuram Detarm Shanidasani, App. and King-Emperor, Res., id., p. 264. 
41 Marsh, App. and Marsh, Res., id., p. 271. 














THE TREND OF THE LAW IN FRANCE 


BENJAMIN H. ConneER 


France has been in ferment, the end of which is not yet foreseeable. 
Economic and social change had been rapid even before the war. -Financial 
difficulties and unstable governments had their effect upon the development 
of law. Yet there was a continuity in spite of the changes—a continuity 
brought about in considerable measure by the French jurists’ respect for 
tradition. The law of France was an ancient law, springing from Roman 
times and supported by conservative influences, such as that of canon law. 
In such an environment it was possible to predict with some certainty the 
trends to be expected. In any event the change was not rapid. 


The calamity of the war and defeat could not fail to influence France 
to a degree so extensive that the foundations of her society and law have 
been shaken. Practitioners who seek advice as to what to expect cannot be 
satisfied by the only answers that are possible today. One thing is certain— 
the influence of the left is great. How far the trend toward the left may 
be retarded by the efforts of the center and the right cannot be measured 
with exactitude. Restraint depends in considerable measure upon the ex- 
tent to which the peasantry retains its traditional conservatism. It also de- 
pends upon the extent to which coalitions of parties are formed and brok- 
en. These factors are all in transition in the France of today. 


The American lawyer who would understand the tretid of French 
law must examine several factors. He must look at the origins of French 
law, from which he will grasp the depth of the conservative forces. He 
must look at the political and economic structure of pre-war and present 
day France, for it is from the latter that the pressure of change is felt. He 
must study the recent laws themselves to see the pace of development. It 
is the purpose of this paper to introduce these various aspects of the ques- 
tion. 


Law AND GOVERNMENT BEFORE THE WaR 


French law had its origin in three sources: common law, civil law, and 
canon law. The common law derives from feudal or tribal sources, chief- 
ly Germanic in the north, introduced by invasions of the Franks and 
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Visigoths, and from Roman sources and local jurisprudence in the south." 
These laws were compiled and published in most of the important centers 
in the 16th century. The civil law was derived from the Roman law, by 
absorption as a result of the Roman invasion, rather than by direct adapta- 
tion from the body of Roman law. Canon law has permeated the body of 
laws through the influence of the clergy and canonical courts (officialites). 

The forms of French law have been five: codes;? constitution;* Jois 
usuelles, which is the name given by publishers to statutory enactments of 
general interest not embodied in the codes; jurisprudence;* and decrees, 
ordinances, and decision (arretes), which are issued by the Chief Execu- 
tive, prefects of departments, and mayors of communes. 

The pre-war structure of the government as it affected the origin and 
administration of laws comprised the traditional three branches of govern- 
ment: executive, legislative, and judicial. These branches did not, how- 
ever, correspond to their American counterparts either in manner of se- 





1“Customary law is that which has never been the object of legislative promulga- 
tion. It is composed of traditional rules, established little by little with the passage of 
time, and most frequently difficult to prove. Its most remarkable historical example is 
the state of the French law before the official edition of the Customs which was made 
in the 16th century; the law was not established by any official and immutable text of 
legislative origin; it could only be learned by forensic experience, by knowledge acquired 
in a long career as a practitioner, and it could be studied only in works purely private, 
without legal value, in which experts, former magistrates for the most part, had com- 
mitted to writing what they knew of the state of the law of their time and in their 
province.” PLaniot, Droir Crvit, tome 1, pp. 4 & 5. 

2 The Codes consist of five passed in the reign of Napoleon and which bear his 
name (Civil, Commercial, Penal, Civil Procedure, and Criminal Procedure); and five 
others enacted or compiled as codes since that time (Forestry, Rural, Labor, Military, 
and Registration). 

3 The constitution is made up of a number of acts voted by the National Assembly, 
which consists of the two houses of parliament (Senate and Chamber of Deputies) sit- 
ting in joint session. The first constitution was voted in 1789. Since that time numerous 
changes have been made and at least fifteen constitutions or “charters” have been 
adopted. Thus it will be seen that the constitution is not an organic law in the same 
sense as that of the United States, from which our government derives, but is voted or 
amended from time to time by the representatives of the people, elected to a parliament 
already in existence and not selected specially as delegates to a constitutional convention. 
When passed by the National Assembly the constitution is promulgated, like any other 
law, by the Chief Executive. 

4 The codifiers attempted to abolish the use of precedent or stare decisis: “It is for- 
bidden for judges to pronounce by way of general and settled disposition on the causes 
which are submitted to them.” (Crvit Cope, art. 5) Nevertheless previous decisions are 
more and more relied on by both courts and counsel; and France’s most illustrious com- 
mentator observes: “As to the source of authority from which customary law derives, 
its nature is the subject of numberless controversies. Some seek its source in a general 
prolonged use by individuals joined with a belief that there is a social sanction (opinio 
necessitatis) and they deny to jurisprudence any function creative of law; others make 
a place for jurisprudence and accord to it the preponderant (or even unique) role ir 
the elaboration of the customary law. As for me, I do not believe in the possibility of 
establishing the customary rules, having any binding force, excepting by the way of 
jurisprudence.” Prantor, Drorr Crvit, tome 1, pp. 4 & 5. 
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lection or in function. For example, the executive was elective, but the 
President of the Republic was chosen by the National Assembly, rather 
than by the people or an electoral college established for the purpose 
alone.® 

The law making power was vested in parliament, but the President 
of the Republic was given the power to exercise certain initiative in in- 
stituting legislation. Proposals of this sort, put forward by the President are 
known as “projects of law,” in contrast to the “propositions of law” initi- 
ated by the legislature alone. It was required that fiscal measures originate 
in the lower house, or Chamber of Deputies. The President was given no 
veto power, although it is reported that Marshal MacMahon, when Presi- 
dent, once sent back to parliament a bill, which had been passed and sent 
to him for signature, with a note stating that he could not accept the law 
as drawn. It was never reenacted. The constitution under which France 
was governed from MacMahon’s term (1875) until defeat in the past war 
provided that the President might demand the reconsideration of any bill, 
and such reconsideration was declared to be obligatory on parliament. If 
it passed a second time, it became a law, and the President was obliged to 
sign and promulgate it. 

In addition to the laws passed by the legislature, the French system 


employs measures known as “reglamentary acts.” These emanate from 





5“For the purpose of administration France is divided into departments. This geo- 
graphic system originated with the Constituent Assembly of the French Revolution which 
abolished the old ‘provinces and redistributed the country among eighty-three depart- 
ments, naming them after rivers and mountains. Departments were further divided into 
districts, or arrondissements, there being at that time three hundred and seventy-four of 
them. The old French cantons, nearly three thousand of them, were not changed, but 
were grouped within the respective districts. At the present time there are ninety depart- 
ments, each having its geographic name and a capital town, as the Department of the 
Vosges, the head town being Epinal, and the Department of the Seine whose capital is 
Paris, as it is also of the Republic. Departments are not uniform in area. They vary 
more or less in size although they average about 2500 square miles each. Departments 
are divided and subdivided into arrondissements (or districts), cantons, and communes. 
A commune is the smallest administrative unit and is usually either a parish or a village. 
A canton is a group of comntunes. A group of cantons make an arrondissement, and a 
group of arrondissements a department. The number of arrondissements is 360, the 
average number in a department being four, but the number varies from one to seven. 
The fortified town of Belfort on the Rhine frontier constitutes one arrondissement and 
is also usually counted as a department. It is, at least, not attached to any other depart- 
ment. The populations of departments vary greatly. Each department is administered 
by a prefect who is appointed by the President of the Republic. The duties of the prefect 
are extensive, and his powers are very broad because he represents the national govern- 
ment. He is responsible for the maintenance of public order in his department, and is 
the head of its police. In the performance of his duties he is advised and assisted by a 
council known as the ‘Prefect’s Council.’ Each arrondissement is governed by a sub- 
prefect. As in the case of the prefect, the sub-prefect is assisted by a council, called the 
‘Council of the Arrondissement,’ composed of one zlected member from each canton. 
The head officer of a commune is the mayor, having one or more deputies according to 
the population.” PLaniox, 
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the “reglamentary powers” accorded certain authorities to establish ob- 
ligatory prohibitions for the future, having the effect of law. Although 
these acts are of an order inferior to the law, properly speaking, they are 
deemed to be of the same nature. Only the executive branch was given 
reglamentary powers. The judicial branch does not have it, and court de- 
cisions have force only for the parties to the suit.® 

Both the courts and the Senate have, in theory at least, the power 
to declare a decree unconstitutional. No such power exists, however, as to 
legislative acts, and parliament was made, as to legislative acts, supreme in 
this respect. 

In approaching the judicial system of the French Republic, the Anglo- 
Saxon lawyer will often be surprised to learn that a sharp line of demarca- 
tion is maintained between civil and commercial law. This line of demar- 
cation is as sharp as that existing in Anglo-American law between civil and 
criminal law. Commercial law is administered by special courts, known 
as tribunals of commerce, and civil law by the civil tribunals. The criminal 
courts consist of the courts of assizes and the correctional courts, the latter 
having jurisdiction over crimes with the power to punish and also to 
award damages for injuries. There are also police courts, known as “sim- 
ple police,” having jurisdiction of petty misdemeanors. Crimes are graded 
according to the penalties prescribed as “crimes,” “delits,” and “contraven- 
tions.” There is a court*of assizes, having jurisdiction of felonies, at the 
capital city of each department.” 

Appeals from the civil tribunals, the tribunals of commerce and the 
courts of assizes lie to the courts of appeal. There are twenty-seven courts 
of appeal in metropolitan France, and one Court of Cassation to which 
appeals lie from all the courts of appeal. Appeals from the administrative 
courts, which have jurisdiction of fiscal matters, go directly to the Court 
of Cassation without passing through the courts of appeal, and finally, 





6 Reglamentary powers belong to: (1) the Chief Executive, (2) the prefects, (3) the 
mayors. 
The President exercises power for the whole of French territory, the prefect for the 
department, the mayors for the commune; there is no such power vested in the ministers. 

Acts emanating from the Chief Executive take the name of “Deérees General,” or 
“Rules of Public Administration.” 

Decrees General are ordinarily rendered on the advice of the Council of State and 
when this formality is prescribed by the law its observance is a condition of their 
validity; this is mentioned in the decree in these terms “The Council of State having 
been heard.” 

The prefect is bound in his arretes by the law and by the Decrees General and his 
arretes are in their turn binding on the mayors of his department. The latter exercise 
their reglamentary power only in matters of local police, roads, sanitation, etc. 

“A decree cannot abrogate or modify a disposition of the law. This is one of the 
best established principles of our modern constitutional law.’ PLANrov. 

7 Juries serve in criminal cases only. The presumption of innocence exists and the 
burden of proof is on the state, 
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the members of the Senate, convoked in what is known as the “High 
Court,” have jurisdiction of offenses committed by ministers during their 
terms of office (impeachment). 

This was the framework of the French government when the Ger- 
mans invaded France in 1940. Following upon this, a new regime was 
set up under the aegis of the German invader, commonly known as the 
“Vichy Regime,” with Marshal Petain at its head. The provisions of 
French law applicable to an emergency are to be found in the law of 
February 15, 1872, frequently known as the Acte Treveneuc.”® 


Tue Vicuy REcIME 


The Petain government did not proceed according to the provisions of 
the Law of 1872. 
On the roth day of July, 1940, the government passed and promulgated 
a law known as “The Constitutional Act,” as follows: 
The President of the Republic promulgates the Constitutional Act 
of which the tenure follows: 


One and only Article. 

The National Assembly gives full powers to the Government of the 
Republic under the authority and the signature of Marshal Petain for 
the purpose of promulgating by one or several acts a new Constitution 





8 “Article I—If the National Assembly or those who may succeed it should be ille- 
gally dissolved or prevented from meeting, the General Councils shall assemble immedi- 
ately as a matter of right and without necessity for any special convocation, at the chief 
city of each department. They may furthermore assemble anywhere in the department 
if the usual place for their meetings does not appear to offer sufficient guaranties for 
freedom of deliberation. The Councils are validly constituted only by the presence of a 
majority of their members. 

“Article II—-Until the date on which the assembly which shall be mentioned in 
Article III hereof, shall have made known that it is regularly constituted, the General 
Council shall act with diligence to maintain public tranquility and local order. 

“Article III—An assembly composed of two delegates elected by each General 
Council in secret session shall meet in the place where the members of the local govern- 
ment and the deputies shall have been able to escape violence. The assembly of the 
delegates shall be validly constituted only when at least half the departments are there 
represented. 

“Article I1V—This assembly is charged to take for the whole of France such urgent 
measures as shall be necessary in the maintenance of order and especially those which 
have for their object to restore to the National Assembly its full independence and the 
exercise of its rights. It shall have power provisionally over the general administration 
of the country. 

“Article V—It must dissolve as soon as the National Assembly shall be reconstituted 
by the reunion of the majority of its members at any point within the territory. If this 
reconstruction cannot be realized within a month following the events, the assembly of 
delegates must issue a call to the nation for a general election. Its powers cease the day 
that the new Assembly is constituted. 

“Article VI—The decisions of the assembly of delegates must be put into execution 
on pain of dismissal by all functionaries, agents of the authority, and commandants of 


the public force.” 
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for the French State. This Constitution shall guarantee the rights of 
Labor, of the Family, and of the Fatherland. 

It shall be ratified by the nation and applied by the Assembly which 
it shall have created. 

The present Constitutional Act considered and adopted by the Na- 
tional Assembly shall be enforced as a law of the State. 


Done at Vichy the roth July, 1940 By the President of the Republic: 
Albert LeBrun. Marshal of France, President of the Cabinet, Ph. 


Petain. 


This was the complete negation of popular government, and in the 
light of subsequent events the Third Republic may be described as in a 
state of suspended animation throughout the existence of the Vichy Re- 
gime. 

One of General DeGaulle’s first acts, after his return to France, was 
to annul this “Constitutional Act” (See Ordinance of August 9, 1944). He 
did not, however, revert either to the parliamentary system created by the 
constitution or have recourse to the method provided in the “Acte Treve- 
neuc’ above quoted, but carried on with the aid of one chamber, the “Na- 
tional Committee,” with legislative powers, and a. “Consultative Assembly” 
with merely advisory powers. Later The Constituent Assembly, a single 
legislative chamber, was created. Its members were chosen by the electorate 
to function instead of the old parliament,® and until a new constitutional 
basis of government should be established. 


THe TRANSITIONAL REGIME 


The political trend in France has been towards the left for several 
decades. Notwithstanding the short duration of the commune (which de- 
stroyed the monarchy in 1792 and the empire in 1871) and of Leon Blum’s 
“popular front government,” and certain brief reactions, this movement 
has been steady and certain. Side by side two radical parties, often con- 
fused with each other, have developed and are now engaged in a desperate 
struggle for control—the Socialist Party and the Communists. 

French political power before the Second World War was divided 
among many parties—some twenty-five or more. On the extreme right 
were the Monarchists and the Bonapartists; on the extreme left the So- 
cialists, Communists, and other liberals. Rarely, therefore, could one 





9 General DeGaulle, in his Proclamation of November 16, 1940, said: “The authors 
of the constitution could not foresee that the day would come when Frenchmen would 
have to proceed to the formation of power outside of continental France; that one cannot 
think of basing his power at present on the elective system, because the whipping into 
shape of such a system in actual warfare and the fact that it would have to be organized 
in all latitudes would carry with it inextricable difficulties and create long delays.” 





Jatraary J TREND OF LAW IN FRANCE 25 


party dominate the elections or the policies of government, and hence the 
necessity of government by coalition. 

The parties of importance at present are five in number: 

PRL Free Republican Party (Populaire Republican Libre) Party 

against nationalization. 

MRP (Mouvement Republicain Populaire) Popular republican 

movement for nationalization. 

Socialists. 

Communists. 

A new party called “League of the Republic”—conservative, opposed 
to both socialism and communisim. 

Of these the strongest is the MRP (Catholic Party). As a matter of 
fact the power has been divided between the three major parties which 
were represented in the coalition cabinet at the time of the election in 
December, 1946, as follows: 

MRP (Moveinent Republicain Populaire), 

the Catholic moderate party genta 

Socialists 6 

Communists 6 

Thus, while the result of the June 2, 1946 election was hailed as a 
defeat for Communism, the government remained predominantly radical. 

The storm over the proposed change from the Constitution of 1875 
(Third Republic) to a new one, and over the terms of the new one, cen- 
tered largely around the questions of the powers of the executive. 

Although the theory of the equal division of powers between the 
three branches of government, which appears to be the bedrock of our 
Government, is ascribed to Montesquieu, a Frenchman, and although the 
first constitution of France was adopted some years after our own, the 
French did not follow closely the pattern of our Federal Constitution, as 
did the Swiss; and one of the most striking differences between the two 
is to be found in the very limited powers of the President, with the cor- 
responding, or compensating, importance of the office of Prime Minister. 
Under this system the government may be changed as in England at any 
time without waiting for an election, by a vote of confidence, the loss of 
which by the government provokes the resignation of the entire cabinet, 
but without disturbing the President in the discharge of his office. Thus 
the Prime Minister becomes the spokesman and responsible head of the 
administration, while the role of the President, within his restricted sphere 
of activity and without the veto power, may be likened to that of the King 
of England, rather than to that of the President of the United States. 

The resulting instability of this regime under the multiple party sys- 
tem prevailing in France, has been one of the chief causes of discontent 
with the existing conditions. Bodley, in his excellent work on France, pub- 
lished about the beginning of this century, put the average life of a French 
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ministry at eight months. In a report of the constitutional debates over the 
April elections, at which the question of the submission of the proposed 
new constitution was referred to the people, Time Magazine placed the 
number of cabinets which had fallen during the seventy years of the Third 
Republic’s existence at 106. 

As already pointed out, both Marshal Petain and General DeGaulle 
contrived to escape the control of parliament, the former by obtaining from 
it an alleged delegation of powers, the latter by ignoring its existence and 
carrying on the government with a single legislative chamber, the Consul- 
tative Assembly, created by him functioning in a mere advisory capacity. 
General DeGaulle’s proclamation of the nullity ab initio of the “Constitu- 
tional Act” notwithstanding, the parliamentary system provided by the 
constitution has never been revived, either in the enactment of laws or in 
the trial of the ministers accused of collaboration with the enemy. These 
ministers, under the constitution, were amenable to the Senate, sitting as 
the High Court, for crimes committed during their tenure of office. 

The draft of a proposed new constitution supported by the Com- 
munists and opposed by the Conservatives, one of the outstanding features 
of which was a single legislative chamber, was rejected in the plebiscite of 
May 5, 1946; one of the principal arguments against it being that by plac- 
ing the country under the domination of a single legislative chamber, and 
probably of a single party or a coalition, it paved the way for a dictator- 
ship. M. Bidault became both President and Prime Minister, thus exer- 
cising powers very similar to those of the President of the United States. 

This situation as to the constitution appears the more anomalous in 
view of the express provision in General DeGauile’s Proclamation of 
August 9, 1944, nullifying the “Constitutional Law” of July 10, 1940 and 
all constitutional, legislative, or regulatory acts and declaring that the 
Republic had never ceased to exist. 

The vote in the June elections on the adoption of the proposed con- 
stitution was: 


47% in favor, and 
53% opposed. 

The second draft of the constitution, which is attributed to the 
Popular Republican Party (MRP), and which was accepted by the French 
electorate on October 13, 1946, provides for a bi-cameral legislature with 
greater powers than the old parliament. The executive is given very 
limited powers, and the Council of the Republic is limited to a purely 
advisory capacity. This appears all the more remarkable because the 
council, which replaces what was called the Senate under the old constitu- 
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tion and which would appear to be the upper house, is shorn of all legis- 
lative power. Article 20 which deals with this subject is as follows: 

The Council of the Republic examines proposed laws voted on first 
reading by the National Assembly. 

It gives its opinion at the latest within two months after a measure 
is sent to it by the National Assembly. 

When a budget law is involved, this delay is reduced, if desirable, to 
such an extent as not to exceed the time expended by the National As- 
sembly in its examination and vote. When the National Assembly has 
decided on an urgent procedure, the Council of the Republic gives its 
advice in the same time as that provided for discussion in the National 
Assembly in settlement of the matter. The delays provided in the 
present article are suspended during interruptions of the session. They 
may be prolonged by a decision of the National Assembly. 

If the advice of the Council of the Republic conforms or if it has not 
been given within the period provided in the preceding part, the law is 
promulgated as voted by the National Assembly. 

If its advice does not conform, the National Assembly examines the 
project or proposal for a law in a second reading. It determines defini- 
tively and in sovereign right the amendments submitted by the Coun- 
cil of the Republic, accepting or rejecting them in whole or in part. In 
case of total or partial rejection of these amendments, the vote in the 
second reading takes place by public ballot by an absolute majority of 
the members composing the National Assembly, when the vote on the 


whole has been expressed by the Council of the Republic under the 
same conditions. 


The framework of the government, called “French Union”, creates a 
sort of federation, formed on the one hand by the French Republic, which 
includes metropolitan France and the departments and territories over- 
seas; and on the other hand by the territories or associated states. (Art. 60) 

The center organization of the French Union is the President, the High 
Council, and the Assembly. 

The Assembly of the French Union is composed half of members repre- 
senting metropolitan France and half of members representing the over- 
seas departments and territories and the associated states. 

Members of the Assembly are elected by territorial assemblies with re- 
spect to overseas departments and territories; they are elected in metropoli- 
tan France to the number of two-thirds by members of the National Assem- 
bly representing the home country and to the number of one-third by 
members of the Council of the Republic representing the home country. 
(Art. 67) 

The interesting feature under the new framework is the election of the 
members of the Council by units from the communes and the departments, 
resembling somewhat the former method of election of U. S. Senators by 
the legislative bodies of the respective states, One-sixth of the total number 
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of councilors may be selected by the National Assembly by proportional 
representation. (Art. 6) 

The Socialist Party accepted the second draft of the constitution but not 
the Communists, who felt that it gave too much power to both the President 
and the upper chamber. On the other hand one of General DeGaulle’s 
objections was that it gave the President a role subordinated to the authority 
of both the Prime Minister and the Assembly. It is interesting to note that 
DeGaulle advocated a federal government for France and her colonies but 
objected to vesting the fiscal authority in the Assembly, as “imperilling 
the budget.” 


Economic ProBL—eMs AND TRENDS 


The two most pressing problems the government faced on assuming 
authority after the war were (1) the wage question and (2) the currency. 
As was expected, the former has been dealt with for the time being by 
the twenty-five percent increase demanded by Labor. The second remains 
the most important which confronts the nation, and on its solution depends, 
in the opinion of many, the welfare, not only of France, but of the whole 
of Europe, and perhaps of the entire world. 

France’s geographical position and history demonstrate that she is in 
a key position, economically as well as strategically. Her financial collapse 
would probably mean either utter confusion in Europe or communism on 
the shores of the Atlantic and the Mediterranean. It would be remarkable 
indeed if the world could endure half communistic and half democratic; 
and even assuming the ultimate triumph of democracy, the thought of the 
interim conflict makes one shudder. 

The franc, her unit of currency, worth normally about nineteen cents, 
was worth in the autumn of 1946, at the official rate, less than one cent. 
In the black market it went as low, during 1946, as approximately one- 
third of one cent. The effect of this on the problems relating to public 
debt and France’s capacity for purchasing abroad the merchandise her 
population and industry require, must be obvious. But even this appears 
to be less serious than the effect on her internal commerce. The shortage 
of food and other supplies in French cities is not due exclusively to shortage 
in either production or transportation, or both. The greatest factor is the 
reluctance of the people to exchange commodities for these depreciated 
francs, with the attendant risk of further depreciation. While for the 
pensionnaires, the rentiers, and others who have counted on their savings, 
built up by years and generations of labor and economy, and who are the 
backbone of the nation, this is a catastrophe the extent of which on the 
economy and the morale of the people it is impossible to over-estimate. 
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In the opinion of the writer no statesman could sponsor a wiser or more 
useful measure than the rehabilitation and permanent stabilization of the 
franc in the international money market. Again, let us note that this is 
not exclusively the problem of France or of Europe, any more than the 
World Wars were the exclusive problem of France or of Europe. 

The position of the franc has been precarious since World War I. 
M. Poincare saved it only by the most energetic action in 1926, when it 
dropped from its pre-war value of approximately twenty cents to that of 
about two cents. After his stabilization measures took effect it varied be- 
tween four and six cents until the outbreak of World War II, when again 
it dropped to about two cents, at which it was maintained until January, 
1946, by international agreement. It was officially quoted in the autumn 
of 1946 at 117 francs per dollar or a trifle below one cent. Therefore, one 
of the greatest concerns of the French administration is the balancing of 
the budget and the prevention of further depreciation; hence the impor- 
tance of this question to that of national security. 

With the development of the labor movement and the growth of the 
more radical political groups, now in the majority, there has been for a 
long time a growing tendency towards nationalization of industry. 

The Vichy government was essentially an emergency government, and 
furthermore, many of its decrees as well as its policies were dictated by the 
German invaders. The DeGaulle government was likewise born of the 
emergency but as to German control it went decidedly into reverse. How- 
ever, to whatever influence due, the nation is still severely regimented. 
As indications, there may be mentioned the vastly increased powers and 
responsibilities of corporate directors; the tax on capital; the energetic 
control of prices, wages, and rents; the proposed obligatory cession of cor- 
porate shares to the corporation’s employees; the nationalization, or pro- 
posed nationalization, of banks, coal mines, railroads, and other public 
utilities, electric and water power, aviation, etc.; and the rigorous regi- 
mentation of currency and exchange transactions. It is stated by competent 
authority that the latter were due in part to economic necessity, such as 
the difficulty of manning the coal mines under private enterprise, the fear 
of strikes and other embarrassments, and, again, in some cases, to the desire 
to recover for the community, industries which had entered into, and thrived 
on, commerce with the enemy. But these considerations cannot fully account 
for this evolution; for nationalization was not only strongly advanced but 
in certain cases put into execution long before the emergency (as in the 
case of certain railroads taken over by the state before the war.) And, while 
the leftward swing noted accentuated, it did not create, this policy. In- 
deed, long before the movement to nationalize the railroads, France main- 
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tained, among others, a government monopoly over tobacco, matches, play- 
ing cards, salt, and the telephone and telegraph services. In these newly 
enacted measures the government professes the desire to avoid any ap- 
pearance of “spoliation.” Its defenders claim that the compensation to the 
expropriated owners is “equitable.” (The shareholders of the Bank of 
France were compensated in government bonds with the possible further 
depreciation of the franc at the risk of the expropriated shareholders). 

Next in importance, as considerations governing France’s policies, 
since the liberation, have been (1) national security, and (2) coal. These 
two questions are intimately connected in the policy making at the peace 
conference. 

French mines are producing more coal under government owner- 
ship than they did before the war, which was about 45,000,000 tons an- 
nually, although now at a much higher cost. But this is not, and has never 
been sufficient for France’s needs. Therefore, both her industrial recov- 
ery and her war potential depend on obtaining coal elsewhere; hence the 
close relationship between these two considerations in motivating her 
demand for the annexation of the Saar and the Ruhr.’® 

France’s financial position prior to World War II is shown by the 
following statement published in 1939: 





10 Coal has always:been an important consideration in French economy. It was the 
need for coal which motivated the occupation of the Ruhr ordered by M. Poincare in 
1923. Hugo Stinnes had achieved the virtual corner of the coal supply in the British 
Isles and in the United States. He boasted that by this maneuver he would oblige France 
to support the burden of German reparations. Anthracite was at that time selling in the 
Seine valley at $48 per ton. 
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FINANCE 


Frencu Bupcet (1938) 


Revenue: 


Taxes 
Monopolies, etc. 








State Lands 





Miscellaneous 








Extraordinary 





Algeria 
ToraL Francs 


Expenditure: 


Debt Service & Finance Ministry ..... 
Army 


Francs 


45,253,356,000 
458,454,000 
475,823,000 
7,554,723,000 
25,000,000 
13,680,000 











Navy 





Air 








Education 
Foreign Office 





Labor and Health 





Agriculture 


an a 








Miscellaneous 


Torat Francs 


Frencu Desr 


53,781,106,000 


Frances 


swe 23,132,847,000 


6,617,236,000 
2,122,864,000 
1,4815,185,000 
4,081,678,000 

343,029,000 
3,230,454,000 

493,718,000 
1,679,211,000 

840,000,000 
8,157,304,000 





52,179,527,000 


Internal (Sept. 30, 1937) _......._________.. Francs: 384,849,000,000 


External (Aug. 31, 1934) 
United States 





Sterling 








$3,863,650,000 
£755,875,000 
$4,006,400 


The following table contains the French official estimate of the 
cost of the war and the German occupation: 


Confiscation of property 





Destruction of property 








Other damages to property 





Damage to persons 
Occupation charges 





billion francs 
billion francs 
billion francs 
billion francs 
billion francs 


TOTAL—four thousand, nine hundred and eighty-three billion francs, 
or, at the time of liberation, approximately one hundred billion dollars, for 
a population of forty million. 

The following extract from President Gouin’s address to the French 
Assembly reported in the New York Times, January 30, 1946 (dispatch 
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from Paris of January 29th) gives the reader a view of the burden under 
which France is staggering today: 
From the moment it was constituted, the government found itself 
faced with a situation of a serious character that none can fail to recog- 
nize. In 1945 expenditures reached 532,000,000,000 (francs), covered 
by normal resources to the extent of only 37 per cent. Note circulation 
rose gradually in the course of the past weeks, reaching the figure 
of 580,000,000,000 francs in December. 
In May 1946, the forecast as published, stated the following estimates 
for the year: 


a ie tC 
RN Sac iecncssoinridnceewictanaes _......... 344,914,298,279 


pethin es SE 

Estimated income -...................... esenennnenneeee-- 324,205,180,000 

EE MOI 
Annual expenses incurred by Vichy regime and 

carry-over di hetitehaeghipaataiatnmnati - 160,000,000,000 

Total of expenditures over income —................ 321,613,652,279 

Other expenses estimated by Minister of Finances at . 60,000,000,000 


Gea Tora _._. 381,613,652,279 
(approximately three billion dollars) 














The refusal of the Assembly to grant the appropriation General De- 
Gaulle considered necessary for defense in 1946 (in the absence of an 
international guarantee of protection) was the occasion for his resignation. 

The June elections presented the radicals with an extraordinary prob- 
lem. The country was manifestly in a most critical situation, from which 
it was, and is, almost impossible to extricate it without foreign credits. 
The possibility of procuring these was compromised by the belief that 
France was headed definitely towards communism; and such fears were 
not allayed by the nationalization policy of the Socialists, however non- 
communistic its supporters may allege it to be. Hence the temporary col- 
laboration of these two rival groups (a collaboration which was obviously 
weakened in the fall of 1946) on what was frankly admitted to be for 
the purpose of establishing confidence and so preventing France’s collapse. 

The instability and uncertainty above-mentioned have, of course, been 
greatly aggravated by the “flight from the franc” and the persistent export 
of capital. To meet this the government resorted to many measures and 
expedients. One of these is the law requiring the declaration of assets out- 
side France. Another is the requirement of a decree (of the French court) 
placing the heir or legatee of property, left by a decedent and situated out- 
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side of France, in possession. This decree must be obtained at the place 
where the estate is “opened” by the death—i.e. the domicile of decedent, 
the proper place for original probate or administration. (See Law of July 
13, 1925.) This was described as a “fiscal measure” to enable the taxing 
authorities to appraise and enforce the claims for inheritance taxes. Ameri- 
can courts have already dealt with cases involving the efficacy or inefficacy 
of such laws beyond the French frontier. See the case of Marshal v. Sher- 


man 


TAXATION 


Taxation in France has been notoriously high. The system is subject 
to criticism by both nationals and foreigners. Twice in successive years, M. 
Raymond Poincare, during his term as Minister of Finance, achieved an 
increase in national revenue by a reduction in the income tax rates. 
France’s policy towards the taxation of foreigners is today a matter of 
deep concern. (Some of the misgivings stemming from the capital tax 
have now been allayed.) 
Her taxes include in addition to the heavy burden known as indirect 
taxes (i.e. levied specifically on commodities): 
A. A tax on commercial profits—24% 
B. A tax on dividends—30% 
C. A general income tax, on a sliding scale, too complicated for treat- 
ment here. 


Real estate taxes vary according to the character of the property, im- 
proved or unimproved (“batie” or “non-batie’’), locality, etc. 

Dividends on unlisted foreign securities are assessed at 41%; excess 
profits (i.e. over normal pre-war figures) in the higher brackets 80%. 
This tax was repealed December 31st, 1944, so it is now applicable only 
to profits realized before that date. 

The transfer tax on real estate is 21%; én on corporate dividends, 
which gave rise to a great deal of controversy, because of the method of 
assessing these on the dividends of American corporations, was adjusted 
by what is known as the “double-tax treaties,” the latest of which was 
signed between the United States and France in 1939 and ratified at the 
end of December, 1944. Briefly it purports to allow American corpora- 
tions operating in France the option of being assessed on two-thirds of 
their profits earned in France or under the old method of assessing the 
dividend tax on a fixed proportion of the corporation’s dividends distrib- 





11 148 N.Y. 9, 42 N.E. 419 (1885). See also Matter of Ernest Dalbroff, mentioned 
in New York Law Journal, June 7, 1943, and Matter of Carrel in-id., December 28, 


1945, 
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uted at home, known as the “assessable quota” (quotite imposable). The 
other taxes, personal property, door and window tax, etc., are not onerous. 
But a newly enacted law creating a “non-occupation” tax, calculated on a 
staggered scale according to the number of rooms unoccupied by their 
owners and their dependents will, if maintained, work great hardship and 
dissatisfaction. 

As for the personal income tax, French citizens and foreign nationals 
domiciled in France receive equal treatment, being subjected alike to as- 
sessment on their entire income. Those not domiciled in France are as- 
sessed on their income from French sources or on a presumptive income of 
five times the rental value, as estimated, of their residences in France, 
whichever is the higher figure. 

Formerly the French authorities accepted the foreigner’s own declara- 
tion as to his domiciliary status without regard to his real residence. But 
now it is a matter of actual residence and the French hold, as do many 
others, that a sojourn of more than six months of the year makes one 
liable for the tax. This is not meant to imply that a single sojourn of 
more than six months in one single year would subject one permanently 
to the tax, but the domicile for tax purposes is held to follow the “principal 
residence,” that is, where one resides most of the time, and the test of 
domicile is the actual presence in or out of the country over a period of 
five years. 

However, according to the French theory, income already taxed in 
another country is not liable to assessment for French income taxes.!? The 
precise method of application of this principle, designed to avoid double 
or cumulative taxation of the same income, remains to be seen. 

The following is an extract from a memorandum of instructions 
emanating from the French Tax Administration in the month of August 


1946: 
Definition of Domicile: 

A provision inserted in the second subdivision, paragraph I of article 
114, by the Law of January 13, 1941, defines the matter of domicile in 
the case of foreigners. 

According to this provision, foreigners are considered as domiciled 
in France and liable as such for the general income tax under the con- 
ditions indicated when they have had the center of their interests or 
conserved their habitual residence in France for more than five years. 
This rule calls for the following explanations: 

(1) Foreigners having in France the center of their economic in- 
terests are liable for the general tax only if they possess an habitual 
residence in French territory in the sense of art. 105 of the General 





12 See the General Code of Direct Taxation, art. 114, § 2. 








January] TREND OF LAW IN FRANCE 35 


Code. But when this condition is fulfilled they are by virtue of art. 
114 considered as having their domicile in France and taxed in con- 
formity with the said article whatever may have been the duration 
of their sojourn in France. 

(2) Foreigners having in France a habitual residence without 
visibly having there the center of their economic interests are not con- 
sidered as having a domicile in France under art. 114, unless it is a 
question of an effectual residence in the sense of “principal sojourn.” 
It is not sufficient therefore that a foreigner has a habitation in France 
at his disposal for more than five years for him to be classed as 
domiciled in this country. He must, at the same time, have had it for 
the same duration or the place of his principal sojourn. But, from the 
moment that this condition is met, the interested person is deemed to 
possess in this country his principal establishment in the sense of art. 
102 of the Civil Code. 


The declaration formerly prescribed for foreigners resident in France, 
of their holdings outside France, was revoked by Decree on November 2, 
1945. 

The tax on capital had long been expected and in the opinion of many 
is a blood relative of nationalization. However, in the preamble of the de- 
cree proclaiming it,!* it is explained as a measure due (1) to economic 
necessity and (2) to equalize matters somewhat between victims of the 
war and other taxpayers. 

The date for filing declarations, fixed by the decree as February 18, 
1946, was later extended to April 15th. As to non-resident Americans 
it was later extended to November 1, 1946. 

The preamble to the ordinance creating the tax™ states the purposes 
of this levy as follows: 

Rescue from the ruins and repair of the destruction which the war 
and the occupation have imposed on France demands from the country 
an immense and prolonged effort. Every Frenchman, every generation, 
must bear a share of a burden which will be tolerable only if dis- 
tributed equitably on the shoulders of all. 


This decree creates two distinct categories of assessments: 


1. A moderate tax on wealth (patrimoine), and 
2. A heavy progressive tax on enrichment (enrichissement) 

The latter is determined by a comparison between the taxpayer's fi- 
nancial position as of January 1, 1940, and that of June 5, 1945, both of 
which must be declared in detail, with valuations as of both dates. The 
valuation is important in the case of the tax on enrichment, since the prop- 
erty may be taken over by the government, at its option, at the price fixed 





13 Ordinance of August 15, 1945. 
14 No. 45-182000 of August 15, 1945. 
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in this declaration. Penalties for failure to file, or false declaration, or 
fraud or concealment, are extremely heavy, amounting, in some cases, to 
three times the amount of the tax. The rate itself, without penalties, on 
property assessed as the product of “enrichment” is 100% on the fraction 
over and above five hundred million francs (roughly, in round figures, 
$40,000,000). 

The embryonic state existing and the uncertainty attending the ap- 
plication of many of these fiscal regulations to the cases of American na- 
tionals is shown by an interesting communication from the French Am- 
bassador in Washington to the Secretary of State of May 6, 1946, released 
by the State Department under date of June 11, 1946, and communicated 
by the American Embassy in Paris. 

This note, too long for insertion here, deals, “pending signature and 
ratification” of a proposed new convention between the two governments 
“for the avoidance of double taxation in the fields of estate and inheritance 
taxes and for the prevention of fiscal evasion,” with: 

1. The French capital tax. Property of American non-residents blocked 
in France is exempted from the tax on enrichment. 

2. Tax on royalties. 

3. Tax on earnings. 

4. Transfer to France of income earned elsewhere. 

5. Income on American securities. 

6. French income tax on income of American women married to 

Frenchmen. 

7. Declaration by American corporations under the double-tax treaty. 
This date, fixed by the treaty as July 1, 1940, is extended to six 
months from the time the proposed new treaty comes into effect. 


War DaMacEs AND INDEMNITIES 


The damages are classified under two headings: 
1. Damage caused by acts of war properly speaking, such as battles, 
bombardments, etc., and 
2. Loss of or damage to property by or under his occupation as a 
direct result of enemy occupation. 


Thus indemnity for occupation of property is excluded, as are dam- 
ages caused by French or Allied troops during such occupation and not 
the result of battle operations. Claims for the former are to be addressed 
to the Prefecture of the Department, Service of German Requisitions, and 
those for the latter to the military Intendance. 

The benefits of this legislation, originally limited by its text to French 
citizens or persons having served with the French or Allied forces, were 
made available to American citizens by the Blum agreement. 

Elaborate regulations are prescribed as to the preparation and certifica- 
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tion of documents. Furthermore, the category of persons to whom powers 
of attorney may be given for the purpose of presenting these claims pre- 
sents an extraordinary situation. The persons entitled so to qualify are: 


Parents or relations of the claimants up to the sixth degree, inclusive. 

Husbands or wives of such persons. 

Lawyers admitted to practice before the Council of State or the Court 
of Cassation. 

Solicitors 


Notaries 
Agrees (lawyers specializing at the Tribunal of Commerce). 


Marine brokers. 
Remaindermen or persons having the right to the possession or use of 
the property damaged. 
The manager or one of the tenants of the building damaged, provided 
he had that capacity before the damage occurred. 
One of the co-proprietors, in case of joint ownership. 
The manager of a building owned in joint tenancy or cooperative 
ownership. 
In certain cases, the attorneys or associations of groups of claimants. 
The Ordinance of April 21, 1945 provides for the restitution of prop- 
erty seized or confiscated during the war. This includes property seques- 
tered or seized by the Vichy government as well as by the Germans. Ar- 
ticle 1 is as follows: 
Persons, physical or moral (i. corporations) or their heirs or suc- 
cessors in interest (ayants cause) whose property, rights or interests 
have been the object, even with their help, of acts of disposition, ac- 
complished by means of sequestration, temporary administration, man- 
agement, liquidation, confiscation, or any other exorbitant measures 
of common law in force as of June 16, 1940, and accomplished either 
by virtue of the alleged laws, decrees and decisions, regulations, and 
rulings of the de facto authority styling itself the French Government 
or by the enemy, on his order or under his influence, may on the 
grounds, either of the Ordinance of November 12, 1943 relating to the 
nullity of acts of spoliation committed by the enemy or under his con- 
trol, or those of the Ordinance of August 9, 1944 relative to the re- 
establishment of republican legality in continental territory, require the 
proof of such nullity. 
This nullity is a matter of absolute right. 
TRANSFER OF FuNDS FROM THE Franc Zone To THE Unitep STATEs 


Transfers of funds from the Franc Zone to the United States, with a 
few exceptions, are still operated by “licensed intermediaries” under the 
control of the French Office des Changes (Exchange Office). The general 
scheme is set out in the official notice as follows: 

The provisions of title 11 of Notice No. 35 are repealed and re- 


placed by the following: 
(a) Intermediaries may present to the Exchange Office applications 
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for licenses to transfer funds to the United States for the purpose of 
making payments by residents to residents of the United States, pro- 
vided that such payments constitute normal and regular transactions 
and are not to be considered as exports of capital. 

(b) There shall be considered as normal and regular, the follow- 


ing payments in particular: 


Payments motivated by commercial transactions regularly li- 
censed, notably payments for imports of goods and accessory costs; 


Payments of dividends, yields, interests, and royalties, notably in- 
come from shares, bonds, participations, and amortizations; 


Insurance premiums and indemnities; 


Payments of balances from the sources indicated above, which 
have accumulated during the war; 


Pensions and support, limited to 3,000 francs per month for each 
beneficiary; and 


Vouched expenses for travel and sojourn. 


CONCLUSION 


Changes in French law have been designed, avowedly, for the pur- 
pose of reconstruction, but it has become abundantly clear that reconstruc- 


tion is to be a lengthy and costly process. Taxation has soared, and has 
extended even to the capital levy. Nationalization has resulted in expro- 
priation, and in some cases in payment in government bonds whose value 
deteriorates as the franc falls in value. Even foreigners are subject to the 
severe laws if they take up residence in a manner which appears permanent 
to French authorities. Whether these measures are carried out for reasons 
of economic crisis, as is stated by the laws, or for political reasons of the 
left, the result is a violent change in the status of private ownership of 
wealth. 

Constitutional provisions have not been observed since the fall of 
France. Even liberation brought no return to the constitutional system of 
the Third Republic, pending the adoption of a new constitution. Problems 
of politics have resulted in shifts in power, with resulting delays in the 
adoption of a new constitution. The situation is such that the friendly ob- 
server cannot but feel that the system which has been customary in France 
is disappearing forever. Its replacement is still being forged. 





THE WORK OF THE WISCONSIN SUPREME COURT 


STATISTICAL SURVEY 
Marin M. Vouz 


Most noteworthy of the facts disclosed by this survey, the first con- 
ducted since 1942, is the sharp reduction in the number of cases before the 
court as compared with pre-war years. Consisting of only 224 civil and 
criminal cases, the August 1945 calendar was 73% smaller than the calen- 
dars for a comparable period in 1941-42 and 145% smaller than the calen- 
dars for a like period in 1932-33. While this decided drop in appellate 
work was, undoubtedly, caused chiefly by the war, it may also partly 
reflect a continuation of the downward trend apparent during the ten- 
year period from 1932 to 1942 when the number of cases appealed to the 
court dropped steadily from a high of 550 in one year to 388. 


Table I, showing the disposition of cases on the August 1945 calendar, 
indicates that 199, or 899%, of the cases were actually decided by the court, 
and that the remaining 25, or 11%, were continued, dismissed, or affirmed 
by stipulation or on motion. Of the 199 cases actually decided, 61% were 
completely affirmed, 30% completely reversed and 9% resulted in miscel- 
laneous dispositions or were original actions. 


Since 21 of the 199 cases actually decided were disposed of without 
opinion or in connection with other cases, the justices combined wrote a 
total of 178 opinions. Of these, Chief Justice Rosenberry wrote the great- 
est number. Justice Fairchild led in the number of written dissenting 


opinions. 


As in previous years, automobile accident, practice and procedure, and 
workmen’s compensation cases contributed most heavily to the court calen- 
dar, although the number in each classification was decidedly below pre- 


war years. 


A fourth column has been added to Table III which shows the num- 
ber of cases reversed of each type. It is interesting to note that 7 of the 22 
automobile accident cases were reversed but that none of the 18 work- 


men’s compensation cases were, 
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TABLE I 
Disposat oF Litication! 


Affirmed with opinion — 

Affirmed without opinion — 

Affirmed in part, reversed in part . 

a Fas 2 tenstinctani-endlagepiaenibsccicsrsentiap , 
i EES Nana Se ea SNe 
Original action of mandamus — 

Original action of habeas corpus 2 
Original action to set aside rule of practice — 0 
Writ of injunction denied .. 
Appeal dismissed on hearing .. 
Motion to dismiss motion to review w granted . 
Motion to dismiss appeal denied on hearing — 
Appeal dismissed on motion 
Appeal dismissed by stipulation 
Continued over term by stipulation 
Continued over term ‘ 
Judgment affirmed on motion of respondent 


Total 
1 This Table shows the disposition of the cases comprising the August 1945 term. 
Each case is listed only once. Motions for rehearing are not included. 


TABLE II 
DisposAL UPON REVERSAL OR PARTIAL REVERSAL 


Affirmed in part, reversed in part — 
Remanded with directions to/for: 

Set aside order of industrial commission — 
Overrule demurrer to complaint —_-_____-____-_-___ 
Sustain Gomusses to comeleiat 
Dismiss complaint 
Grant a new trial ——. 
Reinstate judgment heretofore entered . 
Further proceedings according to law or opinion ait 
IE NID TR, UE sa capiencesvesenbattinessemspaornenienionotmeepuanent 
Enter judgment in accordance with opinion — 
Enter order in accordance with opinion —_..... 
Enter judgment enjoining sale of liquor 
Enter judgment admitting will to probate 
Disallow admission of will to probate —_____-«____- 
Vacate justice court judgment 
Dismiss appeal to circuit court = _______-__ 
Modify judgment according to opinion seer: 
Enter judgment affirming order of Wis. Board of Tax Appeals. 
Adjudge defendant as owner of property —...... ns <i 
Enter order fixing payment to Wis. a holders of 

Fidelity Assurance Assn. oe cpchatCilees 


Total 
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TABLE III 


Topitcat ANALysis or Dscisions 


Decisions Memorandum Number 
With Decisions & Total Reversed 
Opinions Connected Cases 


SIE ~ sdsdiasielanimnisiinpecetionmeentipepiinind ae 2 
Auto Accidents 5 22 
Banks and Banking 
Bastards 

Conspiracy 

Constitutional Law 
Contracts 

Conveyancing 

Corporations 

Courts 

Creditors Rights 

Criminal Law 

Domestic Relations 

Elections 
Equity 
Escheat 
Fraud 
Guardians 

i 
OS GPS ae nee 
Landlord & Tenant 

Libel and Slander —......... 
Master & Servant 
Mortgages 

Municipal Corporations 
Negligence 
Partnership 
Paupers 
Physicians and Surgeons ——........ 
EL Se ec rare . 
Practice & Procedure 
Probate __. 
Public Utilities 
Real Estate Brokers 

_ 2 eee 
Sales 
Schools 
Taxation 
Torts 
Trusts 
Unemployment Compensation 
Wills 
Workmen’s Compensation 


Totals 
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TABLE IV? 


Topicat ANALysIs oF Opinions 
Topic 

Pie a a ; 

Auto Accidents Se 

Banks and wane - a" 

Bastards ___._. a 

Conspiracy 

Constitutional Law — 0: 

ee ee 

I ib nig id accessors 

ip STEER 

Courts eh 

Creditors Rights 

Criminal Law 

Domestic Relations 

Elections 

Equity 

Escheat 

Fraud 

Guardians 

Insurance 

Intoxicants ___. Ss eee 

Landlord and Tenant . Ee eee 

Libel and Slander 

Liens 

Master and Servant 

Mortgages 

Municipal Corporations 

Negligence 

Partnership 

Paupers 

Physicians and Surgeons _. 

Pleading 

Practice and Procedure 

Probate 

Public Utilities 

Real Estate Brokers 

Real settee 

I ait ts 

: | EE ae ee eeeese Seed 

Torts 

, ene ‘i 

Unemployment Compensation - i 

Wills er eotere ao 

Workmen’s Compensation lasties cs 


Rosenberry 
Fairchild 





Ww — Fowler 
- th) = Wickhem 


























Total aceopeennen 36 23 25 


2 Dissenting opinions are not included in this table. 
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TABLE V 


DissENTs 


Concurrence in 
With- Dissenting Opin- 

With out ion Written TOTAL 
Opinions Opinions by Other Justice 


Rosenberry, C. J. 
1 


Fowler, J 
Fritz, J. 
Fairchild, J. 
Wickhem, J. - 

Martin, J. 
SE ee en 
SS Gee 


PI oe ae, 











3 | 
‘So NUR QAN a a 


TABLE VI 
DisposiTion oF Motions ror REHEARING 
Motion denied with costs 
Motion denied without costs 
Motion denied without costs with opinion 
Motion denied with costs with opinion - 
Motion granted 

















Total 








PROCEDURE 
W. Wape BoarpMAN 


The last review of the decisions of the Wisconsin Supreme Court in 
the procedural field carried through the January, 1943, term.! This review 
starts from such point and continues through June 1946. 

The discussion is not designed as a digest of all cases involving points 
of procedural law. Commercial digests adequately serve such purpose. The 
many factual situations under which recognized rules of procedure have 
been applied, as, for example, the rulings on directed verdict issues, are not 
reviewed. Only those cases which seem to be noteworthy in the develop- 
ment of the rules themselves have been selected. 


JURISDICTION 


It is not often that basic concepts of jurisdiction arise in justice court 
actions. A garnishment action brought against a Minnesota railway cor- 
poration operating in Brown County, Wisconsin, by a Forest County plain- 
tiff and with a Forest County principal defendant, did give rise to such a 
question. It produced a sharp division of the court. Service on the gar- 


nishee was by delivery to a station agent in Brown County, to which the 
statutes give the “same effect as a personal service upon a natural person 

...”2 Service upon the principal defendant was by publication pursuant 
to the statutes. The question arose by certiorari. 

The majority of the court held the garnishment judgment valid. Two 
different dissents thought it invalid, one on the ground of a discriminatory 
venue, the other on the ground there was no property in Brown County. 
The latter had support from an early Wisconsin case involving analogous 
interstate relationships.* 

It would seem that the opinion of the court was sound. It could have 
been fortified by the rationale of the leading case of Harris v. Balk? In 
this case, which involved the analogous situation of interstate relationships, 
the United States Supreme Court reasoned that the basic jurisdiction in 
such a situation is quasi in rem, and that the res is the debt, just as one 
of the dissenting opinions and the early Wisconsin case had reasoned. The 





1 George H. Young, Pleading, Practice and Procedure, Evidence, Remedies, [1944] 


Wis. Law Rev. 141. 
2 Wis. Stats. (1945) §301.09. 
3 State ex rel. Fontaine v. Sullivan, 248 Wis. 441, 22 N.W. (2d) 535 (1946). 
4Renier v. Hurlbut, 81 Wis. 24, 50 N.W. 783 (1891). 
5198 U. S. 215 (1904). 
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Court reasoned further, however, that the debt has no situs beyond the 
jurisdiction of the debtor and is not dependent upon the domicile of the 
debtor. If the principal debtor, in the present case, could have sued the 
railway in Brown County, as he no doubt could have done, then the debt 
res can there be reached by the garnishee plaintiff. 

Jurisdiction in justice court is usually a problem of technicalities of 
little substance. The 1945 Wisconsin legislature went a long way to re- 
move such jurisdictional traps in a complete revision of justice court pro- 
cedure. In one sentence alone the Act stated: 

Failure of a justice to properly keep his docket shall not oust him 


of jurisdiction or render the judgment void.® 
That the legislature has an opportunity for further work in this direction 


is evident from two recent cases. 

A judgment of eviction in unlawful detainer was thrown out on 
certiorari because the complaint failed to state the beginning and ending 
dates of the rent paying period.’ The complaint was found adequate in 
another recent case.* The reasoning is that unlawful detainer is a statutory 
action, and that if any material allegation is omitted from the complaint, 
the justice has no jurisdiction to issue the summons. This is an old and 
well established doctrine in Wisconsin.° 

The limited jurisdiction of a county court in probate proceedings re- 
sulted in the reversal of a judgment in an estate which required the execu- 
trices to account for a sum of money which one of the heirs claimed as his 
own. Following several earlier cases, the court held the county court had 
no jurisdiction to try the title to property in dispute. The question of set- 
off was not raised or discussed.’° 

The court avoided decision in one case! and decided in another! that 
failure to present corroborating testimony as required by statute’? in a 
divorce case, if error, is at least not jurisdictional error. The decision was 
based upon the historical origin of the statute as a court-made rule, al- 
though it would seem that it might have been based upon general con- 
cepts of jurisdiction as distinguished from regularity. In any event, there 
can be no quarrel with the decision. 

A very interesting and basic problem of jurisdiction was raised, dis- 
cussed briefly, and left for future decision. Such problem is the right of 





6 Wis. Laws 1945, ¢.441, Wis. Strats. (1945) §300.07 (18). 

7 Hartnip v. Fields, 247 Wis. 473, 19 N.W. (2d) 878 (1945). 

8 Rupp v. Board of Directors, 244 Wis. 244, 12 N.W. (2d) 26 (1943). 
9 See Conley v. Conley, 78 Wis. 665, 668, 47 N.W. 950 (1891). 

10 Estate of Martin, 246 Wis. 133, 16 N.W. (2d) 306 (1944). 

11 Hirchert v. Hirchert, 243 Wis. 519, 11 N.W. (2d) 157 (1943). 

12 Swenson v. Swenson, 245 Wis. 124, 13 N.W. (2d) 531 (1944). 

13 Wis, Strats. (1945) §247.18. 
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a woman to dower or other award where the husband obtains a divorce in 
another state upon service by publication, and how such right, if any, may 
be enforced. The court noted the conflict of authorities in other courts as 
evidenced by an A.L.R. annotation and also questioned the soundness 
of an early Wisconsin case!’ reviewed in such annotation. It was not 
necessary to decide the troublesome problem in the instant case.!° 


SERVICE OF Process AND RETURN 


Service upon a city may not be made by delivery to a member of the 
mayor’s family at the usual place of abode, the mayor not being found. 
Special substituted service is provided, but the general substituted service 
statute does not apply.'’ A valid service within sixty days from the at- 
tempt at service dates back to the attempt, for limitation purposes.!® 

In an action brought upon an Illinois judgment the defendant suc- 
cessfully disputed both the fact of service upon him and the authority of 
the attorney who made a general appearance for him in the Illinois action. 
The evidence upon both points was indeed strong and convincing because 
of unusual and persuasive circumstances. The major problem was the 
extent to which the record of the foreign judgment and the return of 
service could be impeached.’” 

The court reviewed several of its earlier cases on the matter of the 
conclusiveness of the return of service. It had great difficulty in trying to 
ascertain whether Wisconsin follows the so-called strict rule which makes 
the return conclusive as between parties, or the liberal rule that the re- 
turn is only strong prima facie evidence. The difficulty is that the Wis- 
consin cases which analyze the principles and suggest that a false record 
is no record and therefore not conclusive, involve facts which constitute 
a well recognized exception to the strict rule, such as a return in a foreign 
judgment like that involved in the instant case,” or facts which cannot 
be within the officer’s knowledge." In other cases the court has used 
language supporting the strict rule, which rule and language it now again 
criticises. The court did cite an obscure case where the strict rule would 
have been applicable and where the return was permitted to be attacked. 





14 Note (1926) 42 A.L.R. 1385. 

15 Cook v. Cook, 56 Wis. 195, 14 N.W. 33 (1882). 

16 Price v. Ruggles, 244 Wis. 187, 11 N.W. (2d) 513 (1943). 

17 Westport v. Madison, 247 Wis. 326, 19 N.W. (2d) 309 (1945). 

18 Wis. Stats. (1945) §330.40, which until 1935 was held applicable only to service 
by publication. See Rhode v. Quinn Construction Co., 219 Wis. 452, 263 N.W. 200 
(1935). 

19 Mullins v. LaBahn, 244 Wis. 76, 11 N.W. (2d) 519 (1943). 

20 See Rape v. Heaton, 9 Wis. 301 (1859). 

21 See Carr v. The Commercial Bank of Racine, 16 Wis. 52 (1862), where the return 
showed delivery to an alleged officer who was no longer an officer of the corporation. 
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The case, however, did not discuss any principles or the conflicting views.” 
It is hoped that the court will have an opportunity in the near future 
to repudiate squarely the strict rule on conclusiveness of a return. Service 
of our so-called process is hardly the official act it once represented. The 
remedy of suing the one making the false return is poor consolation to 
one who should find himself bound by a judgment in an action in which 
he was never served. As our court suggests, but does not decide, the prob- 
lem should be one of high quantum of proof to overcome a presumption 
and not one of absolute conclusiveness. 
ParTIEs 

In two cases* the court had occasion to point out that an action by a 
guardian for a ward should be brought in the name of the ward, by 
guardian, and not in the name of the guardian as plaintiff, but the error is 
at most a matter in abatement. 

The very common practice of appointing a guardian ad litem for un- 
known minors and incompetent parties in interest is now of very question- 
able efficacy. “After some verbal wanderings by counsel and wonderings 
by the court . . .” the court questioned whether such a person had any 
standing to object to the probate of a will or to take an appeal, expressed 
its tentative view in the negative, but was not compelled to, and did not, 
determine the question.” 

ApvERSE EXAMINATION 

The adverse examination before trial is not available in an unlawful 
detainer action. The short return period provided in such action indicates 
that the legislature did not intend the adverse examination to be applicable. 
It is suggested, but not definitely decided, that the same rule would apply 
to any summary action or proceeding.”® 

A limitation of the adverse examination was, if not established, at 
least made clear in general application for the first time. The statutes by 
their terms are broad enough to permit the examination of any officer, 
agent or employee of the adverse party either before trial or on trial.” The 
statutes, however, expressly limit the examination of a former officer, agent 
or employee to one who was such at the time of the occurrence of the facts 
made the subject of the examination. Quoting from a statement made with 
specific reference to the adverse examination of an attorney,” the court 





22 Raulf v. Chicago Fire Brick Co., 138 Wis. 126, 119 N.W. 646 (1909). 

23 Gleixner v. Schulkewitz, 244 Wis. 169, 11 N.W. (2d) 500 (1943), and Cannon v. 
Berens, 244 Wis. 271, 12 N.W. (2d) 53 (1943). 

24 Will of Knoepfle, 243 Wis. 572, 11 N.W. (2d) 127 (1943). 

25 March v. Voorsanger, 248 Wis. 225, 21 N.W. (2d) 275 (1946). 

26 A. Gettelman Brewing Co. v. Milwaukee, 245 Wis. 9, 13 N.W. (2d) 541 (1944). 

27 Wis. Stats. (1945) §§325.14 and 326.12. 

28 Estate of Briese, 238 Wis. 516, 518, 300 N.W. 235 (1941). 
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now holds generally that only those “who acted for or on behalf of the 
party in the transaction which is the subject of the examination” may be so 
examined. Under this rule the court held the adverse examination of a 
city assessor and various city employees to be improper in a condemnation 
proceeding. Regardless of policy considerations, the construction of the 
statute seems somewhat strained. The statute appears to define persons 
who may be examined, not the scope of the examination. The next logical 
step would be to read into the statute a limitation of the subjects of the 
examination. 

Both constitutional horns of the dilemma of the adverse examination 
of a nonresident party came before the court in recent cases. In one case 
the trial court ordered a nonresident defendant to appear before a com- 
missioner in Cook County, Illinois. This was challenged on the ground 
that process can have no extraterritorial effect. The court held the prob- 
lem to be not one of process or jurisdiction, but power over provisional 
remedies in an action of which the court already had jurisdiction of the 
person. The enforcement lies in the power to strike pleadings.” 

In the other case the order required the examination of the non-resi- 
dent in Wisconsin pursuant to the statute which purports to authorize 
the court to compel the attendance of the nonresident “either within or 
without the state.”°° This was thrown out on prohibition because the 
statute only authorizes the examination of a resident in the county where 
he resides, resulting in a discrimination. The provision authorizing the 
compulsory attendance of the nonresident for examination other than in 
the county of his residence was held void.*! 

Both of these constitutional questions seem well reasoned. 

Inspection was permitted of a statement of the moving party given to 
a claim adjuster and in the possession of the adversary, because the state- 
ment was potential direct evidence and not merely evidence for impeach- 
ment.*? An earlier case to the contrary as to statements of mere witnesses*® 
is thus distinguished. The question in the instant case was one of first 
impression and produced a strong dissenting opinion. 


Jury Trac 


After three separate recommendations of its advisory committee on 
rules, the Supreme Court finally adopted, effective July 1, 1945, the sub- 
stance of Federal Rules 38 and 39 requiring, subject to the discretion of 





29 State ex. rel. Walling v. Sullivan, 245 Wis. 180, 13 N.W. (2d) 550 (1944). 

30 Wis. Stats. (1943) §326.12. 

31 State ex rel. McKee v. Breidenbach, 246 Wis. 513, 17 N.W. (2d) 554 (1945). 

32 Walsh v. Northland Greyhound Lines, Inc., 244 Wis. 281, 12 N.W. (2d) 20 (1943). 
33 Lehan v. C.&N.W. Ry. Co., 169 Wis. 327, 172 N.W. 787 (1919). 
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the court, a demand for a jury trial. In October W. T. Doar, Esq. filed a 
petition that such rule be abrogated. Following a full hearing in which 
many lawyers participated, the court abrogated the rule, not on constitu- 
tional ground but on the ground that the rule was of no practical value. 
It is apparent that the ambition of some lawyers to make the uniform 
rules of the federal courts uniform in all courts is not likely ever to be 
completely successful. 

In a criminal case in which the defendant did not take the witness 
stand, the district attorney argued, “The defense haven’t shown anything 
to prove his innocence.” Due objection was made. The court instructed 
the jury as to burden of proof, but it was contended that the argument 
was improper as commenting upon the defendant’s failure to take the 
stand. Citing three earlier Wisconsin cases, in each of which the defendant 
did take the stand, the court ruled there was no error, saying: “. . . it is 
proper to point out generally that no evidence has been introduced to show 
the defendant to be innocent.” 

In an automobile accident case a traffic officer’s report which had 
measurements and other factual data and which also had a statement as 
to the cause of the accident was received in evidence over a general objec- 
tion. The court found no error, because a part of the report was properly 
admissible in evidence, and in order to exclude the conclusions and im- 
proper part, specific objection must be made to the part not receivable with 
a statement of the grounds for its exclusion.*® 


Temptation is great to review the great number of interesting pro- 
cedural problems which came before the court. The cases do not seem, 
however, to involve more than the application of well established rules to 
specific factual situations. 


SUMMARY JUDGMENT . 


That the summary judgment procedure is a vital part of our practice 
is evidenced from the decisions during the period under review. That 
the future of the proceeding is still uncertain would also appear from 
such cases. 

In several cases of no especial significance summary judgment was 
denied and the order thereon affirmed. In what appears to be one case 
twice appealed, summary judgment was granted to the defendant on mat- 
ter in abatement, namely, failure of furnishing proofs of loss on an in- 





34 In re Petition of Doar, 248 Wis. 113, 21 N.W. (2d) 1 (1945). 
35 State v. Bachmeyer, 247 Wis. 294, 19 N.W. (2d) 261 (1945). 
36 Jacobson v. Bryan, 244 Wis. 359, 12 N.W. (2d) 789 (1944). 
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surance claim.*” Such judgment was held proper. It was pointed out that 
although this is a final determination of the action, it is not necessarily a 
final determination of the cause. The denial of full costs on judgment 
was reversed on the second appeal. 

In one case summary judgment was sustained although the plaintiff's 
affidavits were defective. The answer was said to present no defense any- 
way, so that judgment on the pleadings would have been proper. It is 
not too clear, however, that the answer affirmatively showed no defense 
as distinguished from being merely poor pleading. Nor is it too clear 
that a real jury issue might not have been present even though it was in- 
artfully set forth in the affidavits. Unquestionably the weight of implica- 
tions and inferences disputed a defense. This is a typical situation where 
summary judgment can be dangerous. 

The dangerous cases are likely to do permanent damage to the sum- 
mary judgment procedure. A summary judgment was reversed in one 
case with broad language that the procedure “does not authorize the 
trial of such issues on affidavits or on adverse examinations.”®® It was point- 
ed out that subsequent testimony upon the trial might conflict with such 
testimony and make a jury issue, all of which is well reasoned, if the re- 
marks are confined to conflicts of testimony. It was not suggested, how- 
ever, that there was any dispute made of the admissions obtained on ad- 
verse examination. It also leaves the question as to whether admissions 
obtained on adverse examination can be made the basis of summary judg- 
ment even though the admissions are not repudiated or explained upon 
the motion. 

Still convinced that summary judgment should not have been grant- 
ed the defendant in a malicious prosecution action where the issue of prob- 
able cause depended upon good faith reliance upon advice of counsel, the 
dissenting justice in such case wrote the majority opinion in a current 
accident case.*! Both cases involved situations where the inferences were 
inherently dependent upon many circumstances, necessarily a questionable 
case for summary judgment. Nevertheless, it would seem that the language 
in the instant case goes dangerously far with the old reference again to 
statements obtained upon adverse examination and such language as 
“Hardly ever can a summary judgment be granted upon affidavits unless 
the issue raised by the pleadings undeniably depends upon documents set 





37 Binsfield v. Home Mutual Ins. Co., 245 Wis. 552, 15 N.W. (2d) 828 (1944); Same 
247 Wis. 273, 19 N.W. (2d) 240 (1945). 

38 Monroe County Finance Co. v. Thomas, 243 Wis. 568, 11 N.W. (2d) 190 (1943). 

39 Parish v. Awschu Properties, Inc., 247 Wis. 166, 17 N.W. (2d) 276 (1945). 

40 Petrie v. Roberts, 242 Wis. 539, 8 N.W. (2d) 355 (1943). 

-41 Hanson ¥. Halvorsen,’247 Wis. 434, 19 N.W. (2d) 882 (1945). 
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forth by copy in the affidavit of the moving party which are not impeached 
by an opposing affidavit.” Hard cases make bad law and the trend of 
the language used in some of these cases is not healthy for the summary 
judgment procedure. 


VAcATION OR MopiFICATION 
OF JUDGMENTS 


Many new problems on the effect of a divorce judgment have been 
before the court in the recent cases. 


A default judgment in divorce is not like those in other actions. It 
may be reopened on slight cause within the year and one effort is not res 
adjudicata on a second attempt. It was so held where the husband finally 
got convincing proof of his wife’s infidelity on his third attempt.” 


When the spouse remarries within the prohibited year, that alone is 
ground for vacation of the divorce decree, but there must be restitution of 
the property received under the decree.“ Two justices dissent on the 
ground that the subsequent facts constitute no basis for setting aside a 
judgment which was proper in the first instance. One dissent is directed at 
the conditioning of the vacation upon restitution. 


Where one of the parties to the divorce decree dies within the year, 
the divorce can no longer be set aside even though there be a showing of 
mistake, inadvertence, surprise or excusable neglect under the general 
statute,“ although on appeal the property division might, in a proper case, 
be modified.“ 

While the court may not, after the death of a spouse, award the 
custody of the child to the surviving parent in the divorce action, if it does 
so, it will be deemed to have been done on habeas corpus where the per- 
son having the child appears on the motion.“ That such disposition con- 
stituted a collateral attack upon the county court’s appointment of the ma- 
ternal aunt as guardian was very casually brushed aside. 


After the majority of a child the back support becomes a cause for 
debt not enforceable in the divorce action. Again, however, the court being 
one of general jurisdiction and the parties being before the court, the 
error is held to be neither jurisdictional nor prejudicial.” 





42 Jermain v. Jermain, 243 Wis. 508, 11 N.W. (2d) 153 (1943). 
43 Kilmer v. Kilmer, 249 Wis. 41, 23 N.W. (2d) 510 (1946). 

4 Wis. Stats. (1945) §269.46. 

45 Hirchert v. Hirchert, 243 Wis. 519, 11 N.W. (2d) 157 (1943). 
4 Sass v. Sass, 246 Wis. 272, 16 N.W. (2d) 829 (1944). 

47 Halmu v. Halmu, 247 Wis. 124, 19 N.W. (2d) 317 (1945). 
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APPEALS é; 

The holders of a promissory note brought action against the maker 
and the payee-endorser of the note. Payee-endorser did not appear. The 
maker appealed from an adverse judgment. His appeal was dismissed 
because he had failed to serve his notice of appeal upon the payee-endors- 
er. In dismissing this appeal the court points out that for the third 
time it was calling attention to the unfortunate situation in the statute on 
appeals which requires the service of the notice of appeal “on all parties 
who are bound with him by the judgment.” The court suggested that 
this statute be limited to those parties who are bound with the appellant 
by the judgment “and have appeared in the action.” The court stated that 
since appeals were statutory in their origin they conferred a right which 
did not exist theretofore, and for that reason could not be dealt with by 
the Supreme Court under its rule-making power. 

The Advisory Committee on Rules disagreed with the Supreme Court 
as to its rule-making power being inadequate to effectuate this amend- 
ment. In an extensive analysis of the question, which is set forth as an 
annotation to the revised statutes,° the Advisory Committee took the view 
that the mode of taking the appeal was procedural, the right to appeal 
being elsewhere conferred by statute. The Supreme Court apparently re- 
versed itself for it adopted the recommended changes to subsections 274.11 
and 274.12 of the statutes under its rule-making power, and thus adopted 
the statutory amendment suggested for legislative consideration. 




















The amendment to the appeal statute became effective July 1, 1945. 
Notwithstanding this amendment, an appeal from an order admitting a 
will to probate was dismissed for want of service upon a non-appearing 
legatee in September 1945.5! It appears from the report that the attempted 
zt appeal was taken before the effective date of the amendment. The appeal 
was dismissed without mention of the amendment of the statute. Fortu- 
nately the case was promptly remanded to the trial court where the time 
for appeal was extended so that the appeal was heard upon its merits.™ 












Since the court may review an intermediate order which involves the 
merits and affects the judgment on an appeal from a judgment, the entry 
of the judgment renders nonappealable orders theretofore appealable.* 
On appeal from an order overruling demurrer to one cause of action 












4 Benton v. Institute of Posturology, Inc., 243 Wis. 514, 11 N.W. (2d) 133 (1943). 
49 Wis. Stats. (1945) §274.12. 

50 See Annotation following Wis. Stats. (1945) §274.12. 

51 Estate of Sweeney, 247 Wis. 376, 19 N.W. (2d) 849 (1945). 

52 Estate of Sweeney, 248 Wis. 607, 22 N.W. (2d) 657 (1946). 

53 Leibowitz v. Leibowitz, 245 Wis. 218, 14 N.W. (2d) 2 (1944). 
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the respondent may move to review that part of the same order not ap- 
pealed fom which sustained a demurrer to another cause of action.* In 
short, an appeal from a part of either a judgment or an order brings the 
whole judgment or order before the court for purpose of motion to review. 

The superintending power of the Supreme Court does not reach the 
conduct of a circuit judge acting in an administrative capacity. In such 
situation the court analyzed the possible remedy available to the person 
aggrieved, and concluded that the remedy in such case was to apply to the 
circuit court for mandamus to compel action by the judge of such court. 
The court realistically pointed out that no one would expect him to grant 
the writ, but that it would serve to initiate an order from which an appeal 
might be taken. 





54 Jones v. Pittsburgh Plate Glass Co., 246 Wis. 462, 17 N.W. (2d) 562 (1944). 
55 State ex. rel. Department of Agriculture v. Aarons, 248 Wis. 419, 22 N.W. (2d) 160 





REAL PROPERTY 


Myron STEVENS 


Wisconsin Supreme Court decisions within the field of property law 
since the last review thereof in the Wisconsin Law Review are herein sum- 
marized. 

The Court restated the established elements necessary to create a home- 
stead as being some overt act indicating a present intention to create a 
homestead coupled with actual occupancy within a reasonable time.’ In 
the Schwitzke case, construction of a dwelling was not commenced until 
almost two and one-half years after the purchaser had acquired title but the 
court found that homestead rights attached, which related back to the time 
of acquisition. Such rights were held to be prior to a judgment taken be- 
fore the conveyance, since the owner had negotiated with a builder soon 
after his acquisition of the property but was unable to commence construc- 
tion until the latter date, due to his inability to obtain financing. This case 
raises a question as to how long a period may elapse before such occupan- 
cy. Suppose the creditor had attempted to enforce his judgment at the 
end of the second year, would the court have extended the time for the 
debtor to build, considering Ais difficulty in arranging financing, or would 
it have said that an ordinary man should have commenced construction 
within that time? It would appear that the court has given considerable 
weight to the purchaser’s difficulties, applying a subjective test. 

Radtke v. Radtke* presents an interesting aspect of homestead law. Hus- 
band and wife owned property in joint tenancy which was their home- 
stead; the wife left the husband because of his ill treatment of her; the 
husband later moved out of the premises and then conveyed his interest 
therein. The wife sought to declare the conveyance void under Section 
235.01 of the Statutes which voids a conveyance of his homestead by a mar- 
ried man without the wife’s signature. The court stated that homestead 
rights, as distinguished from dower, are not estates and 

that the husband has it within his power to abandon the property as 

his homestead, thereby defeating the right which his wife theretofore 

had to veto the sale of the homestead property. (Page 332). 

Suppose the joint tenant wife had remained in possession and the hus- 
band had abandoned the premises solely for the purpose of being able to 
convey the property. The same result would seem to follow. 

The rule stated in the Radtke case may be traced back to Godfrey v. 
Thornton® wherein the court stated that a husband by his own act could 





1 Sheldon v. Johnson, 242 Wis. 442, 8 N.W. (2d) 269 (1943); Schwitzke v. Ameri- 
can National Bank, 242 Wis. 521, 8 N.W. (2d) 303 (1943). 

2247 Wis. 330, 19 N.W. (2d) 169 (1944). 

346 Wis. 677, 1 N.W. 362 (1879). 
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free himself from his homestead disability because such disability vests no 
estate in the wife 

... and this is the plainer, because the husband, abandoning Ais home- 

stead . . . has no duty imposed on him to acquire another to which 

the disability would attach. (Page 683). 

This does not conflict with Section 235.01 which voids only a convey- 
ance by a married man of his homestead. 

Thus a husband may very easily circumvent his homestead disability by 
ceasing to reside in the premises. Since a wife has no dower in her hus- 
band’s interest as joint tenant, the husband alone could then convey his 
interest and in a subsequent partition action, the wife in turn might be 
divested not only of possession but her title as well.* This aspect of joint- 
ly held homesteads probably has been generally recognized. This result 
in no wise deprives the wife of her equal right to own real estate, recently 
recognized,’ nor would it deprive her of her right to set up her homestead 
exemptions as to judgments against her. 

Acquisition of title to homestead premises by a third party by adverse 
possession is not an alienation within Section 235.01. 

The effect of a conveyance by one joint tenant to another in fraud of 
creditors was considered in Kemel v. Drozdowicz.’ Such a conveyance, 
being good as between the parties, severs the joint tenancy so that upon 
the subsequent death of the granting joint tenant, the creditor may attach 
or levy execution of the property so conveyed. The court stated by way 
of oditer, that since the judgment was entered eight days prior to the death 
of the grantor, 

.. it is practically impossible and would be unreasonable to require an 

attachment or levy of execution within that brief period in order to 

preserve (the creditor’s) right to recover. (Page 361). 

The docketing of a judgment against a joint tenant does not sever the 
tenancy. The Musa case indicates that the issuance of an execution oper- 
ates as a severance. Does the last quoted statement in the Kemel case allow 
a creditor a period of time within which to issue an execution? If so, the 
court will eventually be confronted with the question as to how many 
days of grace will be allowed. It is common practice to deliver an execu- 





4 There is little authority concerning a wife’s dower interest in land which she holds 
in joint tenancy with her husband. The rule is often stated that she has none, but it is 
based almost wholly on cases where the husband held as joint tenant with a third party. 
But cf. Johnson v. Muntz, 364 Ill. 482, 4 N.E. (2d) 826 (1936) where this rule was 
applied, without discussion, to the former situation. 
aos v. Wisconsin Electric Power Co., 248 Wis. 52, 58, 20 N.W. (2d) 553 

6 Menzer v. Tracy, 247 Wis. 245, 19 N.W. (2d) 869 (1944). 

7243 Wis. 354, 10 N.W. (2d) 158 (1943). 

8 Musa v. Segelke and Kohlhaus Company, 224 Wis. 432, 272 N.W. 657 (1937). 
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tion to the sheriff immediately upon the docketing of a judgment. Hence 
it would seem that it should be held unreasonable to permit this to be done 
eight days later, and that the oditer in the Kemel case should not be fol- 
lowed. 

Within the field of mortgages, the court reiterated the rule that where 
several notes falling due at different times are secured by the same mort- 
gage, they will be paid in the order of their maturity out of the mortgaged 
property;? refused foreclosure of a mortgage where the plaintiff had been 
guilty of laches;!° and permitted foreclosure of a mortgage under seal 
without deficiency judgment, in an action commenced within twenty 
years, where personal liability on the mortgage note, not under seal, had 
been barred under the six year statute of limitations.'’ A receiver of a 
homestead was directed to be appointed by the court, the court holding 
that the failure to appoint such a receiver by the trial court was an abuse 
of discretion.’ 

In the Zerfas case, the court stated that the matter of the appointment of 
a receiver in any case depends upon the balancing of advantages to each 
party, with the additional element a hardship to the mortgagor to con- 
sider, in the case of a homestead. This represents a somewhat different 
emphasis on the appointment of a receiver than is usually given, though 
the opinion as a whole would indicate that there is no intention to digress 
from the well established requisites for the appointment of a receiver, as 
recently set forth.! 

Within the field of adverse possession, the decision of Martin v. Meyer" 
is interesting. It was there held that the use of an easement for more than 
twenty years was not adverse; that since the use was permissive, it could 
not ripen into an easement by prescription. The court stated that where the 
use of an easement has been for twenty years unexplained, 

..-it will be presumed to have been under a claim of right and adverse, 


and will be sufficient to establish a right by prescription and to author- 
ize the presumption of a grant, unless contradicted or explained. 
(Page 224). 

Later, the court stated that 

...all reasonable presumptions are made in favor of the true owner in 

case of a claim by adverse possession, including the presumption that 





9 In Re Beaver Drainage District, 244 Wis. 603, 13 N.W. (2d) 76 (1944). 

10 Saric v. Brlos, 247 Wis. 400, 19 N.W. (2d) 903 (1945). 

11 First National Bank of Madison v. Kolbeck, 247 Wis. 462, 19 N.W. (2d) 908 
(1945). If the mortgage itself contains a promise to pay, a deficiency judgment can be 
secured upon such promise. 

12 Zerfas v. Johnson, 246 Wis. 60, 16 N.W. (2d) 427 (1944). 

13 Dick and Reuteman Company, Trustee, v. Jem Realty Company, 225 Wis. 428, 274 
N.W. 259 (1937). 

14241 Wis. 219, 5 N.W. (2d) 788 (1942). 
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actual possession is subordinate to the rights of the true owner. (Page 225). 


These two statements would seem to conflict but are distinguishable with 
a proper understanding of the facts to which each is applicable. 

Authority for the last statement is found in Wenzel v. Conrad Schmidt 
Studios.'° It was pointed out that, in order to create the presumption of 
adverseness, the claim must be sufficiently obvious to apprise the true 
owner of such fact and of an intention to usurp possession. This require- 
ment was more fully discussed in Sheppard v. Gilbert}® and the difficulty 
of applying the rule was therein discussed. While our court recognized 
that the user necessary to establish an easement by prescription is the same 
as that necessary to acquire title by adverse possession,!” there must be suf- 
ficient usurpation to turn the presumption that possession is subordinate 
to the true owner to the presumption that the possession is adverse. Where 
one takes possession of lands of another,’® or constructs a building upon 
lands of another,!® such usurpation is present and the court has no diffi- 
culty in applying the presumption of adverseness. 

Haas v. Haas* has caused considerable discussion among title attorneys. 
A widow, who owned real estate, made a conveyance to her son, the 
parties of the second part being described as “mother and son, and the sur- 
vivor of them in his or her own right.” The granting clause provided 
that the widow conveyed the premises “unto the parties of the second part, 


a life estate as joint tenants during their joint lives and an absolute fee 
forever in the remainder to the survivor.” After the description was the 
following: “The purpose of this conveyance is to vest the title to the above 
described property in the grantees herein named as joint tenants and none 
other.” The habendum clause stated that the premises went to the parties 
of the second part: “A life estate as joint tenants during their joint lives 


” 


and an absolute fee forever in the remainder to the survivor... . 

The court held that a joint tenancy could not be created by a convey- 
ance from a mother to herself and her son but that it did create a tenancy 
in common with a remainder to the survivor. It would thus be impossible 
for one of the grantees to defeat the right of survivorship by his convey- 
ance as might be done under a pure joint tenancy. 

Upon rehearing the court pointed out that there are three methods by 
which survivorship might be created: (1) by a joint tenancy, in which sur- 
vivorship depends upon the nature of the tenancy, (2) by an estate by the 





15244 Wis. 160, 167, 11 N.W. (2d) 503, 506 (1943). See also Bettact v. Conachen, 
235 Wis. 559, 565, 294 N.W. 57, 60 (1940). 

16212 Wis. 1, 249 N.W. 54 (1933). 

17 Martin v. Meyer, 241 Wis. 219, 224, 5 N.W. (2d) 788, 790 (1942). 

18 Spellbrink v. Bramberg, 245 Wis. 322, 14 N.W. (2d) 38 (1944). 

19 Menzner v. Tracy, 247 Wis. 245, 19 N.W. (2d) 869 (1944). 

20248 Wis. 212, 21 N.W. (2d) 398 (1945); 22 N.W. (2d) 151 (1946). 
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entirety which is abolished in Wisconsin, and (3) by a provision in the 
instrument, such latter type being more accurately described as “an inde- 
structible remainder.” 

The decision seems sound. There is no reason why “an indestructible 
remainder” may not be created with any type of intervening estate. A life 
estate is a common example. Such remainder might as well exist after 
any other type of intervening estate whether it be joint tenancy or tenancy 
in common, as in the Haas case. 

In Prosser v. Nickolay” the court reiterated the established rule that 
parol authority may be given to complete a conveyance by later inserting a 
material portion omitted at the time of the delivery, and that, when so in- 
serted, no further execution is required even though made by a third per- 
son after the grantor’s death. 

A statement in Gottschalk v. Avalon Realty Company* may cause some 
confusion as to corporate conveyances. In discussing a conveyance by a cor- 
poration authorized to deal in real estate of all its real property, the court 
stated 

that the directors and officers of a real estate corporation are entitled 

to dispose of all of its property in the absence of a restriction on their 

authority in the corporate articles. 

Does this require a director’s resolution in the sale of real estate by a cor- 
poration authorized to deal in real estate or does it mean that either the di- 
rectors or the officers have such authority? If the former, then a resolu- 
tion either of directors or stockholders will be required in all corporate 
conveyances. At present it is not the common practice to require a direc- 
tor’s resolution for a conveyance by a corporation authorized to deal in real 
estate. 

The court has had occasion to discuss and differentiate the meaning of 
several terms, to-wit: A “reservation” as being something taken back as 
distinguished from an “exception” as something not granted; “condition 
subsequent” as giving a right to terminate an interest as distinguished 
from “executory limitation” as automatically terminating such interest,” 
and a covenant running with the land as distinguished from a personal 
covenant for the benefit of a grantor. 

It is difficult to trace any trend on the part of our Supreme Court in de- 
cisions pertaining to real estate during the period herein covered. This is 
not surprising in view of the stability which is so essential to decisions on 


this subject. 


21249 Wis. 75, 23 N.W. (2d) 403 (1946). 

22249 Wis. 78, 23 N.W. (2d) 606 (1946). 

23 Miller v. Miller, 243 Wis. 144, 9 N.W. (2d) 635 (1943). 

24 Price v. Ruggles, 244 Wis. 187, 11 N.W. (2d) 513 (1943). 

25 Clark v, Guy Drews Post, 247 Wis, 48, 18 N.W. (2d) 322 (1944). 








DAMAGES 


Emity Dopce and Katuryn BaLpwin 


While the work of the Supreme Court on the subject of damages during 
the past four years has not presented any very extraordinary cases, there 
are numerous cases of interest. These can probably best be grouped under 
the headings of measure of damages and points on pleading and procedure. 


I. MEAsuRE oF DAMAGES 


A. Personal Injury Actions: 


In Koepke v. Miller? the court was influenced in its decision by the fact 
that in a former trial nearly three times as much in damages had been 
awarded to the plaintiff by the jury. It was held that an award of $4,500 
was not excessive where there were severe head and face injuries, although 
there was no evidence of permanent physical disability, except such as 
might be incidental to a nose and eye condition (entire loss of sense of 
smell and some double vision). 

The high award of $15,000 to a 30-year-old wage earner for pain and 
suffering and future wage loss was sustained by the court in Kearney v. 
Massman Construction Company. The case was tried to the court. The 
award was based on the subjective evidence of the plaintiff that he could 
not hold a job because of his physical condition, as against medical testi- 
mony that there were no objective symptoms which would interfere with 
performing ordinary labor, and that the plaintiff could or should be able 
to work. The Supreme Court said that if the trial court believed the plain- 
tiffs condition to be as the plaintiff claimed, and that this condition was 
caused by the physical injuries sustained in the accident, the Supreme 
Court could not say that the findings and award were against the great 
weight and clear preponderance of the evidence. 

Another case in which the court sustained the award to the plaintiff was 
Jansen v. Herkert® In this case the 25-year-old woman plaintiff was al- 
lowed $2,100 for pain and suffering and $5,500 for future disability. The 
plaintiff had suffered a cerebral concussion, facial cuts, fractures of ribs, 
arm, and foot and was subjected to a long course of medical treatment 
and several operations. The court held that the award was not so excessive 





1241 Wis. 501, 6 N.W. (2d) 670 (1942). 
2247 Wis. 56, 18 N.W. (2d) 481 (1945). 
3249 Wis. 124, 23 N.W. (2d) 593 (1946). 
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“as to indicate passion and prejudice or to call for a reversal conditioned 
upon the usual options.” 4 

A more unusual case is that of Kleiner v. Johnson, because the plaintiff 
was already injured when he was struck by the defendant’s car. The plain- 
tiff had slipped on an icy street and was lying on the pavement uncon- 
scious when struck and dragged by the automobile. The jury awarded him 
$8,200 for personal injuries causing partial disability, and the court held 
that this was not excessive where, as here, the jury could properly infer that 
the plaintiff's unconsciousness was caused by his falling in the street and 
striking his head on the street surface, that his head injury therefrom was 
comparatively slight, and that practically all of his bodily condition resulted 
from the injuries inflicted by the automobile. In the court’s opinion the 
fact that the jury allowed neither the full amount of expense which the 
undisputed evidence indicated plaintiff incurred as a result of his condi- 
tion when received at the hospital, nor the full amount of his undisputed 
wage loss sustained thereby, seemed to indicate that they attributed part 
thereof to plaintiff's fall. 

Murphy v. Hotel Pfister, Inc.6 was the only personal injury action in 
which the Supreme Court held the damages awarded to be excessive, and 
this was largely because there was more injury to plaintiff's pride and self- 
esteem than actual physical injury. Plaintiff was dining when dishes and 
waste food were dropped on her. While she sustained a bruise on her 
shoulder, there was no need for medical attention, no wage loss, and, as 
the court pointed out, the chief annoyance, in the form of razzing by 
friends, came after the accident and from sources over which the defendant- 
appellant had no control. The jury granted the plaintiff $500, and the 
Supreme Court held that $200 was the highest amount which a fair- 
minded jury would probably assess. The court ruled that within twenty 
days after notice of remittitur of the record to the Circuit Court, appellant 
might signify its election to permit judgment to go against it for $200 
or to have a new trial. As is well established, the plaintiff's right to trial 
by jury on the question of damages is not invaded by such a decision. This 
is more particularly discussed subsequently in the section on pleading and 
procedure. 

While the case of Hagenah v. Lumbermen’s Mutual Casualty Company * 
is a personal injury case, it is not concerned with the measure of damages, 
but rather with the nature of damages. Plaintiff held with defendant in- 
surer an employer’s liability policy which carried an indorsement relating 





4 Jansen v. Herkert, 249 Wis. 124, 132, 23 N.W. (2d) 503 (1946). 
5249 Wis. 148, 23 N.W. (2d) 467 (1946). 
6245 Wis. 211, 13 N.W. (2d) 927 (1944). 
7241 Wis. 226, 5 N.W. (2d) 760 (1942). 
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specifically to the Michigan Workmen’s Compensation Act, and the policy 
did not in particular terms apply to the Wisconsin Workmen’s Compensa- 
tion Act. An employee of plaintiff was injured while working in Wiscon- 
sin, and defendant insurer contended that the policy did not require it to 
indemnify the plaintiff for Wisconsin workmen’s compensation paid to 
such employee. 


The court cited the following paragraph in the policy: 

To indemnify this employer against loss by reason of the liability 
imposed upon him by law for damages on account of such injuries 
to such of said employees as are legally employed wherever such in- 
juries may be sustained within the territorial limits of the United 
States of America or the Dominion of Canada. 


and held that liability imposed on plaintiff for injuries sustained by an 
employee under the Wisconsin Workmen’s Compensation Act is a liability 
imposed by law for damages. It pointed out that the words “damages” and 
“compensation” have been used interchangeably; that compensation is an 
element in every recovery for damages whether in tort or upon contract, 
and that liability through workmen’s compensation is nothing more than 
a particular kind of damage. 


B. Actions Relating to Property: 

The case of Venzke v. Magdanz* concerned an action to foreclose a 
mechanic’s lien, where defendant counterclaimed for defective workman- 
ship. The court stated the rule of damages to be not the cost of replace- 
ment, but the worth of the house in its present condition as compared to 
its worth if properly built. 

In 1943 another case, Stern v. Schlafer,® involving the foreclosure of a 
mechanic’s lien and a counterclaim by defendant for damages, came before 
the court. The court decided that the rule of the Venzke case, described 
immediately above, was applicable. However, on re-hearing the court modi- 
fied its original opinion, and held that the difference between the present 
worth and the worth if properly built is the measure of damages only 
when a substantial part of the building must be reconstructed. It then 
applied this rule only to certain items of the defendant’s counterclaim, and 
as to the remaining items, it applied the rule of the reasonable cost of cor- 
recting the defect. 


As is well known, treble damages are punitive in nature, and while the 
statute may make provision for their recovery, the court may construe the 
statute strictly so far as it favors the plaintiff. This can be seen in the case 








® 243 Wis. 155, 9 N.W. (2d) 604 (1943). 
9244 Wis. 183, 11 N.W. (2d) 640, 12 N.W. (2d) 678 (1943). 
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of Chrome Plating Company v. Wisconsin Electric Power Company.’° 
Here defendant’s employee cut off the power supply in the plaintiff's 
chromium-plating plant while removing and replacing a meter, and this 
resulted in serious damage to a drier operated by a motor. Plaintiff sued 
for treble damages under Section 196.64, Wisconsin Statutes.! The court 
held that while Section 196.64 nowhere mentions wilfullness or reckess- 
ness, nevertheless, since the statute is highly penal in character, it must be 
construed in such a way that in order to render a utility liable for treble 
damages thereunder the “matter, act or thing” in question must have been 
done or omitted wilfully or recklessly. The court supports its contention 
by citing cases to show that in a series of decisions commencing many 
years ago this statute and similar statutes highly drastic and penal in nature 
have been so construed. 


C. General: 

The rule for assessing damages for rent appears to have been established 
as early as 1874,!? if not before, and it again came before the Supreme 
Court in Becker v. Highway Trailer Company.’* The principal issue in 
the case, however, was the ownership of a parcel of land, and in connec- 
tion therewith the court said that as to damages for rental value, past due 
rents are personal property which are not a part of the land and do not 
pass as incident to a transfer of the reversion. Damages for such rent can- 
net be assessed beyond the date of trial. 

Whether a defendant sues only in contract for breach of contract, or 
brings the element of tort in issue also, may make a considerable differ- 
ence in his damages. In Morse Chain Company v. T. W. Meiklejohn, Inc.™ 
plaintiff sued to recover for stokers sold defendant, and defendant counter- 
claimed for damages for fraud in inducing defendant by fraudulent repre- 
sentations to enter into a contract as an exclusive distributor of plaintiff's 
stokers. The fraud was the false representation by the defendant that no 
one had the right to sell plaintiff's stokers in the territory assigned to the 
defendant, when in fact plaintiff had sold stokers to a company to retail 
in the same territory. The court held that damages recoverable for breach 
of contract are those within the reasonable contemplation of the parties, 
but that in tort actions there is no such limitation. “In tort actions the 





10241 Wis. 554, 6 N.W. (2d) 692 (1942). 

11 Wis. Stat. (1945) §196.64: “If any public utility shall do or cause to be done or 
permit to be done any matter, act or thing prohibited or declared to be unlawful by 
chapter 196 or 197, or shall omit to do any act, matter or thing required to be done 
by it, such public utility shall be liable to the person injured thereby in treble the amount 
of damages sustained in consequence of such violation.” 

12 McCrubb v. Bray, 36 Wis. 333 (1874). 

13 240 Wis. 490, 3 N.W. (2d) 725 (1942). 

14241 Wis. 45, 4 N.W. (2d) 162 (1942). 
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tort-feasor is liable for all injuries resulting directly from the tort commit- 
ted whether they were within the contemplation of the parties or not.” 


II. PLEADINGS AND ProcEepuRE 


Jackowska-Peterson v. D. Reik and Sons Company was a personal in- 
jury action in which the plaintiff was found by the jury to have been fifty- 
seven per cent (57%) contributorily negligent. An interesting point in 
the case, assigned as error on appeal, was the fact that the trial court did 
not permit a juror’s statement to be received to impeach the verdict. The 
testimony of the juror was to the effect that the apportionment of negli- 
gence was arrived at by the quotient method. While appellant recognized 
that the trial court’s action followed the rule as stated in Gallaway v. Mas- 
see,” she argued that the adoption of the comparative-negligence statute 
so changed the situation as to require a different rule. The Supreme Court 
held that while the comparative-negligence statute doubled the opportuni- 
ties for adopting a quotient verdict by using it to fix the percentage of 
negligence, this was no reason for rejecting the rule, and it was accordingly 
adhered to. 

In personal injury actions care must be taken that the proper party sues 
to recover special damages. Thus, in Landskron v. Hartford Accident and 


Indemnity Company® the plaintiff wife could not recover for medical, 
hospital and nurse expenses where she had not specifically agreed to pay 
for these services herself, this being her husband’s obligation. 


One of the errors assigned on appeal in Koepke v. Miller’? was the fact 
that the damages assessed by the jury for personal injuries sustained were 
excessive, and that because thereof the trial court should have reduced 
them. On this the court held that except in case of liquidated damages as 
to the amount of which there is no dispute, the trial court cannot reduce 
the damages assessed by the jury and direct an absolute judgment for the 
amount so fixed by the court. As was stated in Campbell v. Sutliff® there 
must be given to the party against whom the damages are assessed the 
option of permitting the entry of judgment against him for the largest 
amount which an intelligent jury could reasonably assess under the proof, 
or of submitting to a new trial. A judgment so entered does not invade 
the defendant’s right of trial by jury because he has waived this right by 





“ Morse Chain Company v. T. W. Meiklejohn, Inc., 241 Wis. 45, 52, 4 N.W. (2d) 
162 (1942). 

16240 Wis. 197, 2 N.W. (2d) 873 (1942). 

17 133 Wis. 638, 113 N.W. 1098 (1907). 

1824] Wis. 445, 6 N.W. (2d) 178 (1942). 

19241 Wis. 501, 6 N.W. (2d) 670 (1942). 

20193 Wis. 370, 214 N.W. 374 (1927). 
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consenting to the entry of such judgment. Plaintiff cannot question the 
judgment because it is for the largest amount which the court will permit 
the jury to assess under the proof of the case. The right of trial by jury on 
the question of damages can be waived like any other right guaranteed by 
the Constitution. It is waived by the party who elects to have judgment 
entered in accordance with the option given him by the court. 









Where a double injury is involved there sometimes arises the problem 
of how the question of damages should be submitted in the special verdict 
to the jury. In O’Donnell v. Kraut* the plaintiff in an automobile accident 
suffered injuries to his back and knee, but was not incapacitated until his 
injured knee locked after he accidentally caught his foot in a hole in the 
floor of a brick kiln where he worked. The plaintiff was suing for dam- 
ages resulting from the automobile collision. The court held that the issues 
in the case could properly be determined by a single question asking the 
jury at what sum they assessed the damages sustained by the plaintiff for 
his injuries and for medical expenses, as against the defendant’s conten- 
tion that separate questions covering the two separate accidents should 
have been submitted. 

In Venzke v. Magdanz™ supra, the trial court made a finding of defec- 
tive workmanship on a house and applied the replacement theory of dam- 
ages. On appeal the plaintiff raised the issue that the court had applied the 
wrong rule of damages, but defendants countered with a claim that this 
point had not been brought to the attention of the trial court. The Su- 
preme Court held that the proper measure of damages was the diminished 
value of the house, and that whether or not the plaintiff had adequately 
presented this question to the trial court was immaterial, since the matter 
was a rule of law which was not waived as objections to the evidence are 


























waived. 

The case of Maxwell v. Stack®® came before the Supreme Court on a 
demurrer that the plaintiff's cause of action was barred by certain statutes 
of limitation, and in order to determine this question the court found it 
necessary to ascertain what cause of action, if any, was stated by the com- 
plaint and when such cause of action arose. The plaintiff, city treasurer, 
sued the defendant, assistant city treasurer, and her bondsman to recover 
damages on account of defendant’s alleged failure to report shortages in 
city funds removed by persons unknown. In determining that the plain- 
tiff had not stated a cause of action, the court pointed out that while a 
pleader is not required, in order to state a cause of action, to allege dam- 


























21242 Wis. 268, 7 N.W. (2d) 889 (1943). 
22243 Wis. 155, 9 N.W. (2d) 604 (1943). 
23246 Wis. 487, 17 N.W. (2d) 603 (1945). 
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age where from the facts alleged it appears that damage resulted as a mat- 
ter of law, however, where special damages are sought, such damages must 
be pleaded and there must be an allegation that the damages were caused 
by the facts which gave rise to the cause of action. While the defendant’s 
official bond was so framed as to give a cause of action to third parties (in- 
cluding plaintiff herein), who sustained damages by reason of defendant’s 
failure to discharge her duties, as to such third parties these damages are 
clearly special, and the allegations that she breached the bond in failing 
faithfully to discharge her duties would state no cause of action in favor of 
a third party. Therefore, the allegations as to damages were an integral 
part of the statement of the plaintiff's cause of action. The general rule 
stated herein is supported by earlier Wisconsin cases.?* 





24 Scofield v. Milwaukee Free Press Company, 126 Wis. 81, 105 N.W. 227 (1905); 
Bergeron v. Peyton, 106 Wis. 377, 82 N.W. 291 (1900). 








THE FEDERAL “ADMINISTRATIVE PROCEDURE ACT” 


Ray A. Brown 
A. Lecistative History 


The federal “Administrative Procedure Act”! became on June 11, 
1946, by the signature of the President a law of the United States. Thus, the 
ten year and more effort of the American Bar Association to secure some 
uniform control and regulation of federal administrative agencies and their 
procedures received its reward,? and the struggle between the assailants 
and defenders of the administrative process* was brought at least to an 
armistice. Seldom has a congressional bill been so enthusiastically received. 
S. 7, which ultimately became the Administrative Procedure Act had the 
blessing of both the American Bar Association and the Attorney General of 
the United States.* Senator McCarran, Chairman of the Senate Committee 
on the Judiciary, in presenting a bill to the Senate termed it “one of the 
finest pieces of legislative draftsmanship” in his experience and stated that 
his “one ambition in life” was that the bill should stand as a monument 
to the committee and to the Congress for the time, study, and diligence 
that had been expended in framing it. The “debate” on the measure in 
both the Senate and the House showed no serious differences of opinion, 
but rather rang with paeans of praise for the authors and framers of the 


bill.® It passed both the Senate and the House unanimously. 





1 Public Law #404, 79th Cong., 2nd. Sess. 


2See 32 A.B.A.J. 325, 340 (1946) recording the remarks of the chairman of the 
House Committee on the Judiciary in the House of Representatives. It is said, Jd. at 325, 
that the bill was prepared by the American Bar Association’s Special Committee in Ad- 
ministrative Law, in cooperation with the Attorney General. 


3 See for example the Report of the Special Committee on Administrative Law of 
the American Bar Association 63 Am. Bar. Asso. Rep. 333 (1938) attacking “‘adminis- 
trative absolution”; and Jaffee, Invective and Investigation in Administrative Law (1939) 
52 Harv. L. Rev. 1201 criticizing that report, and other aspersions upon administrative 
justice. 

4 The statement of the Attorney General to the chairman of the Senate Committee 
on the Judiciary may be found in Sen. Rep. No. 752, 79th Cong., Ist. Sess. (1945) 37. 


5 See 92 Conc. Rec. 2189, 5750 (1946). A brief summary of the Senate and House 
proceedings is given in 32 A.B.A.J. 241, 325 (1946). 
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The bill did indeed have back of it a decade of study and debate.® 
It was also considered with unusual care in the Senate and House commit- 
tees to whom it had been committed. Both committees invited the writ- 
ten views of the administrative agencies, who would be effected by its 
provisions as well as of private parties, and in light of their reports the 
bill was examined and re-examined. Throughout, a representative of the 
Attorney General lent advice and assistance. 


A uniform bill to regulate the procedure of administrative agencies 
is undoubtedly an important milestone. However, the Administrative 
Procedure Act marks no abrupt turn in the road. Indeed, it is surmised, 
in most agencies the procedures previously employed will be changed but 
little, if any, by the present act. In the first place the bill prepared by the 
special committee of the American Bar Association was cautious, defining 





6In 1937 President Roosevelt appointed a Committee on Administrative Manage- 
ment, which issued a lengthy report and recommended inter alia a drastic separation of 
the executive and quasi-judicial functions of administrative agencies. 

In 1938 the so-called “Logan Bill” was introduced creating a United States Ad- 
ministrative Court with appellate jurisdiction over administrative agencies and original 
jurisdiction over licenses, permits and the like. 

In 1939 the Special Committee on Administrative Law of the American Bar Asso- 
ciation presented a draft of a bill which later came before Congress under the popular 
name of the Walter-Logan Bill. In general this bill provided: (1) All administrative 
agencies are to publish after public hearing rules and regulations implementing the 
statutes enforced by them, with power reserved in the Court of Appeals of the District 
of Columbia to annul the same for constitutional or statutory illegality. (2) All ad- 
ministrative agencies are to establish “‘intra-agency boards” to hear appeals from the 
decision of any agency officer or employee. (3) Appeals from final agency decisions are 
to lie to the United States Circuit Court of Appeals with authority inter alia to set aside 
agency findings of fact if “clearly erroneous.” See 64 A.B.A. Rep. 281, 575 (1939). The 
bill was severely criticized in some quarters. See Jaffee, supra note 3; Landis, Crucial 
Issues in Administrative Law (1940) 53 Harv L. Rev. 1077; McAllister, Administra- 
tive Adjudication and Judicial Review (1940) 34 Itt. L. Rev. 680; Lane and Smith, 
The S.E.C. and the “Expeditious Settlement of Disputes” (1940) 34 Itt. L. Rev. 699. 
It passed Congress but was vetoed by the President. 

In 1939 the Attorney General of the United States appointed a distinguished com- 
mittee to study federal administrative procedure. Under the committee’s direction a 
detailed study was made of the methods of operation of all leading federal adminis- 
trative agencies. The “Final Report of the Attorney General’s Committee in Adminis- 
trative Procedure” (1941) is a landmark in Administrative Law. The majority of the 
committee prepared a draft bill, the most significant feature of which was a provision 
for independent “hearing commissioners” within each agency to hear and determine 
all matters required by law to be determined after hearing, with review by the agency, 
if desired by it or a party before it. The minority of the committee proposed a quite 
lengthy and detailed Code of Administrative Procedure. 

Both the Senate and House Committees were familiar with all this material. See Re- 
port of the Senate Committee on Judiciary, supra note 4, pp. 1-4, and the Report of the 
like committee of the House, no. 1980, 79th Cong., 2d Sess., pp. 7-14. 

Both these reports contain general summaries of the Administrative Procedure Act 
and detailed section by section analyses. They are invaluable aids in construing its pro- 
visions. Summaries of the reports may be found in 31 A.B.A.J. 615 (1945) and in 
32 A.B.AJ. 253 (1946). Senate document No. 248, 79th Congress, 2d Session, also 
contains these reports, the House hearings, and the Congressional debates. 
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merely the “minima of administrative procedural requirements.”’ Some 
most important and troublesome problems were left untouched. Thus, no 
attempt was made to solve the fundamental problem of when the right 
to an administrative hearing exists. The principal procedural provisions of 
the bill apply only when an existing statute requires a hearing. Again, 
Section 10, relating to judicial review, merely codifies current judicial 
doctrine, and the existing statutes providing for specific modes of review 
of the decisions of particular agencies are left unaffected. In the second 
place, the representatives of the various agencies, which would be affected 
by the bill, though they accepted its general form and substance, did secure 
several amendments which allowed them to retain much of their existing 
procedures and preserve a large degree of their cherished autonomy. The 
president of the American Bar Association has stated that the enacted bill 
was not a compromise.* However, any regulation of administrative agen- 
cies must strike a balance between that detailed and comprehensive regu- 
lation which the protection of private interest might demand, and that 
discretion and freedom of method, which to the agencies seems desirable, 
to achieve the public objectives contained in the statutes they enforce. An 
examination of the original bill? and of the finally enacted measure will 
show that in its progress through Congress the latter considerations had 
their impact upon the bill. Moreover the Administrative Procedure Act 
repeals no existing statutes, and indeed provides in Section 12, “Nothing in 
this Act shall be held to . . . limit or repeal additional requirements im- 
posed by statute or otherwise recognized by law.” 


B. ANALysIs OF THE AcT 


The purpose of this article is, as briefly as possible, to indicate the 
general plan and operation of the Administrative Procedure Act, and to 
explain and comment upon its more important provisions."° The Act is 
wide in coverage. “Agency”, which is the term used in the Act to desig- 
nate an administrative agency governed by its provisions, is broadly de- 
fined as “each authority . . . of the Government of the United States other 
than the Congress, the courts, or the governments of the possessions, Ter- 





769 A.B.A. Rep. 471 (1944). 

8 32 A.B.A.J. 377 (1946). Compare, however, the statement of the Attorney General, 
supra note 4, approving the bill as recommended by the Senate committee. “The re- 
vised committee print issued October 5, 1945, seems to me to achieve a considerable 
degree of reconciliation between the views expressed by the various Government agen- 
cies and the views of the proponents of the legislation.” 

9 The original bill is printed in 31 A.B.A.J. 156 (1945). 

10 For an excellent discussion of the Wisconsin Admininistrative Procedure Act, Wrs. 
Star. (1945) ch. 227, see Hoyt, Wisconsin Administrative Procedure Act [1944] Wis. 


L. Rev. 214. 
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ritories, or the District of Columbia.” (Sec. 2). However, except as to cer- 
tain requirements for public information contained in Section 3, the Act 
does not apply to (1), “agencies composed of representatives of the parties 
or of representatives of organizations of the parties to the disputes deter- 
mined by them.” This exclusion from the Act of such agencies as the Na- 
tional Railroad Adjustment Board is said to rest on the ground that their 
functions are akin to mediation and arbitration, as to which the procedural 
provisions of the Act would be inapplicable.’ There are like exclusions 
from the act of (2) courts martial, (3) military governments and (4) cer- 
tain authorities whose powers are confined to the emergency of the present 
war. In this respect the Administrative Procedure Act differs from the 
Walter-Logan bill and to some extent from the Wisconsin Act, where 
exceptions of particular agencies were made on the apparent ground that 
such agencies were already operating satisfactorily under existing rules.’* 

The Act regulates administrative agencies in four distinct ways: (I) 
By requiring that public information be given; (II) by prescribing a pro- 
cedure for administrative rule making; (III) by prescribing a procedure for 
administrative adjudication; (IV) by regulating judicial review of adminis- 
trative action. These matters will be discussed separately. 


I Pustic INFORMATION 


Section 3. 


The provisions for giving public information as to an agency’s activi- 
ties and modes of doing business were regarded by both Senate and 
House committees as very important. It was the hope of the Senate 
committee that these provisions would “take the mystery out of adminis- 
trative procedure by stating it.”!° First, each agency is required to pub- 
lish separately in the Federal Register (1) “descriptions of its central and 
field organization”; (2) rules of practice both for formal and informal 
proceedings and also “statements of the general course and method by 
which its functions are channeled and determined.”!* The quoted portion 
of subsection (2) above is worthy of notice. If, as is sometimes the case,!* the 





11§. Rep. 10., H. Rep. 19. These citations refer to the Senate and House reports on 
the bill (See notes 4, and 6 supra) which will be cited for the remainder of this article 
as above. 

12 See Hoyt, supra note 10, at p. 217. 

13§, Rep. 12. 

138 These documents have now been published. See 11 Fev. Rec. No. 177, Part II 
(1946). 

14See Final Report, Attorney General’s Committee on Administrative Procedure, pp. 
44-45. See also Mendelson, The Public Service Commission of Wisconsin [1940] Wis. 
L. Rev. 503, 530. 
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agency’s decisions are drafted by review attorneys or perhaps by one who 
prepared the case for prosecution before the agency, the above provision 
would seem to require that the agency publish that fact.’5 The section also 
requires each agency to publish in the Register its “substantive rules adopt- 
ed as authorized by law and statements of general policy or interpretations 
formulated and adopted by the agency for the guidance of the public.” It 
is also required that “all final opinions or orders in the adjudication of cas- 
es” shall either be published or made available to public inspection. “Mat- 
ters of official record” shall likewise be made available to the public. In both 
cases, however, exception is made of matters “held confidential for good 
cause found.” 

There is obviously nothing startling in this. The Federal Register 
Act, 44 U.S.C. 304-306, already provided for publication of administrative 
rules. This act merely makes specific what in that act was general and 
subject to determination by a special administrative agency.” 



















II Rute Makinc 







Section 4 





In approaching the procedural sections of the act, it is necessary to 
note the distinction that is made by them between “rule making” and “ad- 
judication.” This is proper, for rule making is akin to legislation, and, 
both by custom and necessity, the legislative procedure differs from the 
judicial. Because of the many persons affected by a new legislative act, it 
is impractical to give to all the same opportunity to be heard and the same 
procedural safeguards that are afforded where, as in adjudication, only 
one, or at the most a limited number of persons, are affected.’* Thus in 
the present act the procedure prescribed for “rule making” (Sec. 4) gives 
to private parties but slight opportunity to partake in the function. As to 




















15 There is however excluded from the requirement of publication, besides functions 
requiring secrecy in the public interest, “any matter relating solely to the internal man- 
agement of an agency.” Dispute as to the scope of this exclusion is quite possible. 

16 It is the belief of the House Committee (H.R.22) that opinions of the counsel of 
an agency interpreting the law if “authoritative” would be published in Register under 
the quoted provision. The exclusion from the requirement of publication of “rules 
addressed to and served upon named persons in accordance with law,” refers to Section 
2(c) of the act, which includes as “rules” orders of an agency fixing for the future public 
utility rates, wages, financial structures etc. Publication of such “rules” in the Federal 
Register would not be required. 

17 Wis. Stat. (1945) §227.03 requires administrative agencies to file copies of all 














Ve rules adopted by them with the Secretary of State. See also Wis. Stat. (1945) §35.93 
if requiring publication by the Revisor of Statutes of administrative “procedural rules and 
ra standing orders and regulations having the force of law.” 

at 18 The leading case making this distinction in respect to administrative orders is 


The Assigned Car Cases, 274 U.S. 564 (1926). 
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“adjudication” however, the provisions (Secs. 5, 7, 8) are much more de- 
tailed and much greater care is shown to protect private interests. Rule 
making is broadly defined in Section 2(c) of the Act as follows: 


“Rule” means the whole or any part of any agency statement of gen- 
eral or particular applicability and future effect designed to implement, 
interpret, or prescribe law or policy or to describe the oganization, 
procedure, or practice requirements of any agency and includes the 
approval or prescription for the future of rates, wages, corporate or 
financial structures or reorganizations thereof, prices, facilities, appli- 
ances, services or allowances therefor or of valuations, costs, or account- 
ing, or practices bearing upon any of the foregoing. “Rule making” 
means agency process for the formulation, amendment, or repeal of 
a rule. 


Contrasted with “rule” and “rule making” are “order” and “adjudica- 


” 


tion. 


“Order means the whole, or any part of the final disposition (wheth- 
er affirmative, negative, injunctive, or declaratory in form) of any 
agency in any matter other than rule making but includes licensing. 
“Adjudication” means agency process for the formulation of an order.!® 


The portions of Section 2(c) in italics were added in committee to 
the original bill. Under “rule making” would thus be included any order 
fixing railroad, truck, telephone, or electric rates even though relating to 
a single carrier. Also the words “corporate or financial structures or re- 
organizations thereof,” in the section would include as “rule making” an 
order of the Securities and Exchange Commission under the Public Hold- 
ing Company Act, 15 U.S.C. 79K, requiring the reorganization of a public 
utility holding company system. It is true that Section 4 provides that 
“where rules are required by statute to be made on the record after op- 
portunity for an agency hearing,” the rule making procedure of that sec- 
tion does not apply, but instead the procedure laid down in Sections 7 and 
8. However, as will be seen below this distinction drawn between rule 
making and adjudication is significant throughout the Act. There is 





19Section 2(d). As to licensing see §2(e): “ ‘License’ includes the whole or part 
of any agency permit, certificate, approval, registration, charter, membership, statutory 
exemption or other form of permission. ‘Licensing’ includes agency process respecting 
the grant, renewal, denial, revocation, suspension, annulment, withdrawal, limitation, 
amendment, modification, or conditioning of a license.” 

20Tt is believed that in most cases covered by the enlarged definition of rule making 
in Section 2(c) the statute would require a hearing. It is seldom however that such 
statutes specifically require that the decision “be made on the record.” This require- 
ment is usually added by the Courts as a matter of construction. See Interstate Com- 
merce Comm. v. Louisville & N. Ry., 227 U.S. 88 (1913); Chicago Junction Case, 264 
U.S. 258 (1924); Ohio Bell Telephone Co. v. Public Utilities Comm., 301 U.S., 292 
(1937). The House Committee, H.Rep. 51, interprets the above quoted provision of 
the statute as covering such a situation. 
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much less tenderness for the private interest in the former than in the 
latter case. 

Both Senate and House Committees justify the inclusion in “rule mak- 
ing” of orders fixing rates, wages, prices, facilities and the like on the 
ground that such orders prescribe a “course of conduct for the future” 
rather than determine “existing rights or liabilities.”*" High authority 
has indeed defined rate making as legislation on this ground.” The Su- 
preme Court has never held, however, that from this it follows that an 
administrative agency can fix future rates without granting the utility 
affected any more of a hearing than it would be entitled to were the rate 
promulgated by the legislature. The holdings are all to the contrary. Be- 
fore a rate affecting a particular utility can be promulgated there must 
be a hearing judicial in character; the rate order must be based on evidence 
of record and be supported by specific findings of the agency.” Indeed the 
Court in a recent famous case, after describing in some detail the necessary 
elements of a rate proceeding concluded that they had “a quality resem- 
bling that of a judicial proceeding.” The classification in the Act as rule 
making of public utility rate orders, and other agency actions of particular 
applicability, is contrary to judicial decision and customary legislative pro- 
visions. The provision in the Act that not Section 4 but Sections 7 and 
8 apply when rules are required by statute to be made after hearing, how- 
ever, prevents the classification from having any immediate serious conse- 
quences. 

Coming now to the provision of Section 4 itself, subsection (a) re- 
quires publication in the Federal Register of notice of proposed rule mak- 
ing®> including either “the terms or substance of the proposed rule or a 
description of the subjects and issues involved.” Subsection (b) provides 
that after such notice the agency shall afford “interested persons” an 
opportunity to submit “written” data and argument. Whether there shall 





21S. Rep. 11; H. Rep. 20. The Attorney General, however, explains the definition as 
follows: “Proceedings are classed as rule making under this act not merely because they 
result in regulations of general applicability, but also because they involve subject 
matter demanding judgments based on technical knowledge and experience.” 

22 See Holmes J. in Prentis v. Atlantic Coast Line, 211 U.S., 210, 226 (1908): “The 
establishment of a rate is the making of a rule for the future, and therefore is an act 
legislative not judicial in kind.” 

23 See Chicago etc. Ry. v. Minnesota, 134 U.S., 418 (1890); Interstate Commerce 
Comm. v. Louisville & N. Ry., supra note 20; Wichita Railroad & Light Co. v. Public 
Utilities Comm., 260 U.S. 48 (1922); Beaumont S.L. & W. Ry. v. United States, 282 
U.S. 74, 86 (1930); Ohio Bell Telephone Co. v. Commission, supra note 20; Railroad 
Commission v. Pacific Co., 302 U.S. 388, 393 (1938). 

24 Morgan v. United States, 298 U.S. 468, 479 (1936). 

25 For the exemption of those cases where “all persons subject thereto are named 
and either personally served or otherwise have actual notice thereof in accordance with 
law” see note 16 supra. 
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be an oral hearing rests in the discretion of the agency. Both the Senate 
and House Committees”® considered that in matters of great public im- 
portance the agency would naturally provide “more elaborate public pro- 
cedure.” They also said that the agency must keep a record of and 
“analyze and consider” the data and argument presented to it. No such 
requirements, however, are made in the Act, and even if required en- 
forcement thereof would be dubious.’ 

There are, moreover, exempted from these requirements as to notice 
and “hearing,” unless otherwise required by statute, “interpretative rules, 
general statements of policy, rules of agency organization, procedure, or 
practice” and any case when the agency finds the prescribed procedure 
“impractical, unnecessary, or contrary to the public interest.” “Interpreta- 
tive rules,” though not defined in the Act doubtless refer to those rules 
which define and interpret the meaning of words and phrases in the 
statutes which the agency enforces. The Internal Revenue Regulations are 
largely of this nature. Since procedural rules are also excluded, the Act 
seems merely to cover the so-called “substantive rules,”?® which occur when 
an agency is authorized to impose certain specified requirements on per- 
sons subject to its jurisdiction, in addition to those positively laid down 
by the statute. An example is the provision found in many regulatory 
statutes authorizing an agency to prescribe uniform systems of account for 
those subject to its jurisdiction. As to all rules, however, “every agency 
shall accord any interested person the right to petition for the issuance, 
amendment, or repeal of a rule.””? 

Because of the limited right of interested parties to participate in 
rule making® and because of the wide exemptions from even such limited 
rights, the Act’s provisions in regard to rule making certainly are not 
drastic. To the extent, however, that they do lay down specific require- 
ments intended to afford private individuals an opportunity to be heard, 
they do mark an advance over the pre-existing situation, where in absence 
of a particular statute, no requirements at all were imposed.*! 





26S. Rep. 14; H. Rep. 25. 

27 See United States v. Morgan, 313 U.S. 409, 421 (1941), where it is said to be 
contrary to the integrity of the administrative process for the courts to compel an 
administrator to disclose the process by which he arrived at a decision. 

28 Section 3(a) mentions these as a distinct class of “rules.” 

29 Section 4(d). As pointed out by the Attorney General, S. Rep. 40, this provision 
“does not compel an agency to undertake any rule making procedure merely because a 
petition is filed.” It is however required, Sec. 6(d), that notice of denial of all petitions 
must be given “accompanied by a simple statement of procedural or other grounds.” 

30 Much administrative rule making is today accomplished through the media of in- 
formal conferences between the agency and the representatives of the parties affected. 
See Fuchs, Procedure in Administrative Rule Making, (1938) 52 Harv. L. Rev. 259. The 
propriety of such procedure is recognized in the Administrative Procedure Act, §6(a). 

31 The Wisconsin Act has no special requirements as to rule making. 
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III ApyupicaTion 
Section 5 


“Adjudication,” it will be recalled,** includes all agency action, not 
comprehended under “rule making.” All proceedings in respect to the 
grant or revocation of licenses and other permits are also by express pro- 
visions* included as adjudications. When, and only when, adjudication 
is “required by statute to be determined on the record after opportunity 
for an agency hearing,” the procedure designated in Sections 5, 7, and 8 
of the Act* is required. Moreover, six types of adjudicative procedures are 
exempted from these sections.** Of these, the more important are those 
(1) where the decision is subject to later review de novo in court; (3) 
where the “decisions rest solely on inspections, tests, or elections;” and (6) 
“the certification of employee representatives.” Thus proceedings before 
the Interstate Commerce Commisson to secure damages from a carrier 
for violation of the Interstate Commerce Act*® would not be covered by 
Sections 5, 7, and 8, for in such cases there is a trial de novo in the courts. 
Exemption (3) supra rests on the ground that “these methods of deter- 
mination do not lend themselves to the hearing process.” *’ A determina- 
tion by the Department of Agriculture that foods or drugs are misbrand- 
ed or adulterated even though the statute provides a hearing*® would not, 
therefore, be subject to these sections. Also the refusal of the Securities 
and Exchange Commission to register a security when it appears that 
the “registration statement is on its face incomplete or inaccurate in any 
material respect”®® would seem to be of a similar exempt character. Clearly 
the determination by the National Labor Relations Board of employee rep- 
resentatives for the purpose of collective bargaining, which may be by 





32 See §2(d), supra. 

33 See supra note 19. 

34 Section 5 applies only to “adjudication.” Sections 7 and 8 apply also to “rule mak- 
ing” when a statute requires a hearing. 

35 The precise exemptions of the Act are as follows: “(1) any matter subject to a 
subsequent trial of the law and the facts de novo in any court; (2) the selection or 
tenure of an officer or employee of the United States other than examiners appointed 
pursuant to Section 11; (3) proceedings in which decisions rest solely on inspections, 
tests, or elections; (4) the conduct of military, naval, or foreign affairs functions; (5) 
cases in which an agency is acting as an agent for a court; and (6) the certification 


of employee representatives.” 
Apart from (1) supra these exceptions were added to the original bill during the 


Senate Committee proceedings. 
36 Interstate Commerce Act, Sec. 16, 49 U.S.C. §16. 
37S. Rep. 16; H. Rep. 27. 
38 Pure Food & Drug Act, Sec. 4, 21 U.S.C. §11. 
39 Securities Act, Sec. 8, 15 U.S.C. §77h. 
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“secret ballot of employees,” is excluded both by exceptions 3 and 6. 
Whether the latter exception would include the determination of the ap- 
propriate bargaining unit under Section 9(b) of the Labor Relations Act 
is not, however, clear.*! 


Although Section 5 is restricted by these exceptions and by the fact 
that it does not apply to “rule making” even where hearing is required, it 
still has wide application. Without attempting an exhaustive catalogue, 
Section 5 governs the procedure of the National Labor Relations Board in 
issuing cease and desist orders in respect to unfair labor practices,“? and 
also that of the Federal Trade Commission in issuing like orders as to un- 
fair methods of competition.“ The inclusion in adjudication of the grant 
and revocation of licenses also brings within the section hearings concerning 
certificates of convenience and necessity to railroad and communication 
carriers;“ the denials, revocations, and modifications of radio station li- 
censes,** and the suspensions and withdrawals of security registrations un- 
der the Securities and Exchange Act. 


Coming now to the positive procedural requirements of the section, 
subsection (a) provides that where parties are entitled to notice, they must 
in addition to formal matters be timely informed of the “matters of fact 
and law asserted.” Concerning this the House committees state: “A party 
must be given ample notice of the legal and factual issues with due time 
to examine, consider, and prepare for them. To make that possible the 
issues must be specified with reasonable particularity, for which purpose 
the statement of issues in general statutory language of delegations of au- 
thority to the agency would not be sufficient.”*” Thus the Act makes posi- 
tive provision for that declaration of the issues in an administrative adjudi- 
cation which the Supreme Court in the second Morgan decision held to 





4 National Labor Relations Act, Sec. 9(c), 29 U.S.C, §159c. 


41 The Senate Committee said, “. . . the certification of employee representatives . . . 
is included because these determinations rest so largely upon an election or the avail- 
ability of an election.” S. Rep. 16. The selection of a bargaining unit is not so deter- 
mined. 

42 National Labor Relations Act, Sec. 10, 29 U.S.C. §160. 

43 Federal Trade Commission Act, Sec. 5, 15 U.S.C. §45. 


4 Interstate Commerce Act, Sec. 1 (18-20), 49 U.S.C. §1 (18-20); Communications 
Act, Sec. 214, 47 U.S.C. §214. 


45 Communications Act, Sections 309, 312, 47 U.S.C. §§309, 312. 
4 Sec. 19(a), 15 U.S.C. §78s (a). 
47H. Rep. 27. See also S. Rep. 16. 
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be a necessary adjunct to the right to a hearing.” The section also pro- 
vides that when the moving party is a private person, “other parties to the 
proceeding shall give prompt notice of issues controverted in fact or law,” 
and in any case an agency may by rule require responsive pleadings. It 
thus appears that to a limited extent at least, a system of pleading is en- 
visaged in administrative adjudication. 

At this point attention may be drawn to Section 9 of the Act relating 
to “Sanctions and Powers.” By this section no license shall, except when 
there is willful violation or where emergency requires, be revoked or sus- 
pended, unless, prior to the institution of proceedings, the fact of violation 
be drawn to the licensee’s attention and he be given an opportunity to com- 
ply with all lawful requirements. This, obviously will be of great value to 
licensees and other holders of agency permits. 

Subsection (b) providing: “The agency shall afford all interested 
parties opportunity for . . . the submission and consideration of facts, argu- 
ments, offers of settlement, or proposals of adjustment where time, the 
nature of the proceeding, and the public interest permit” is designed to 
permit the informal and amicable adjustment of administrative controver- 
sies which the Attorney General’s Committee on Administrative Procedure 
rightly recognized as a noteworthy feature of the administrative process.” 
In spite of Committee opinion to the contrary® however, it appears from 
the words of the section that the extent to which such procedures can be 
utilized rests with the discretion of the agency. 

Subsection (c) is designed to meet the common complaint that in ad- 
ministrative proceedings the prosecuting and adjudicating functions are 
combined.*! It provides that when an administrative hearing is held other- 
wise than before the agency itself, and a “recommended decision or initial 





48 Morgan v. United States, 304 U.S. 1 (1938). The decision in that case, of course, 
did not require that the agency designate the issues in its notice of hearing. All that 
is required is that at some time before final submission of the case, the party affected 
have notice of the issues and opportunity go meet them. See National Labor Relations 
Board v. Mackay Radio and Telegraph Co., 304 U. S. 333 (1938). See Final Report, 
Attorney General’s Committee p. 63, as to the desirability of notices that give adequate 
information concerning the issues involved. 

It should be noticed, however, that this sub-section does not apply to the Morgan 
case, which involved “rule-making” and not “adjudication” and hence is not covered 
by Section 5. 

The Wisconsin Act, Wis. Star. (1945) §227.09 simply provides: “Every party to a 
contested case shall be given a clear and concise statement of the issues involved.” 

49 pp. 35-42. Section 6(a) of the Act reiterates this right. “So far as the orderly 
conduct of public business permits, any interested person may appear before any agency 
or its responsible officers or employees for the presentation, adjustment, or determination 
of any issue, request, or controversy in any proceeding . . . or in connection with any 
agency function.” 

The Wisconsin Act has no provision in regard to informal proceedings. 

50S. Rep. 17; H. Rep. 27. 

51 See Vanderbilt, The Bar and the Public, 23 A.B.A.J. 871, 873, (1937). 
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decision” is made,” the same shall be made by the hearing officer. It 
then adds: “Save to the extent required for the disposition of ex parte mat- 
ters as authorized by law, no such officer shall consult any person or party 
on any fact in issue unless upon notice and opportunity for all parties to 
participate; nor shall such officer be responsible to or subject to the super- 
vision or direction of any officer, employee, or agent engaged in the per- 
formance of investigative or prosecuting functions for any agency.” The 
subsection continues: “No officer, employee, or agent engaged in the per- 
formance of investigative or prosecuting functions for any agency in any 
case shall, in that or a factually related case, participate or advise in the 
decision . . . except as witness or counsel in public proceedings.” Accord- 
ing to the committee reports the purpose and gist of the subsection is 
“that no investigating or prosecuting officer shall directly or indirectly in 
any manner influence or control the operations of hearing and deciding 
officers, except as participants in public proceedings ... ”* It should be 
remembered, however, that this provision does not apply to the large 
class of matters defined as rule making in Section 2. Moreover the section 
itself excepts from its operation “applications for initial licenses or . . . pro- 
ceedings involving the validity or application of rates, facilities, or practices 
of public utilities or carriers.” The committees explain these added ex- 


ceptions on the ground that these matters are akin to rule making. The 
writer, however, cannot see why, if the prescribed separation of the ad- 
judicating and prosecuting functions is desirable in a National Labor 
Relations proceeding, it is not also desirable in an application for a radio 
station license, or in a complaint as to a utility’s rates or practices.*® 
Section 5 closes with the grant of authority to an agency “in its sound 
discretion” to issue declaratory orders. The Wisconsin Act has a similar 


provision.*” 
Section 7. 


The heart of the Administrative Procedure Act, insofar as adminis- 
trative procedure proper is concerned, is contained in Sections 7 and 8. 
These sections apply both to “adjudication” and to “rule making” where 








52 The provisions in regard to the making of administrative decisions are detailed in 
Sections 7 and 8 of the Act. See infra. 

53 Except when the hearing officer is not “available to the agency.” 

54 According to the Senate and House Committees this refers to such matters as “re- 
quests for adjournments, continuances, filing of papers, and so forth.” S. Rep. 17; H. 
Rep. 30. 

55§. Rep. 17; H. Rep. 30. ‘ 

56 The subsection also does not apply to the members of the agency. They are re- 
sponsible both for the adjudicative and investigative functions of the agency. See the 
Committee reports, supra note 55. 

57 See Wis. Star. (1945) §227.06 and discussion in Hoyt, supra note 10, at p. 219. 
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a statute requires the same “to be made on the record after opportunity for 
an agency hearing.”** The general effect of these sections is that, when 
an agency hearing is held otherwise than before the agency itself, (1) the 
same shall be before either a member of the agency, or before an “examin- 
er” provided for in the act; (2) that the “examiner” shall be a responsible 
and impartial person insulated so far as possible from control by the policy 
making and prosecuting officers of the agency; (3) that the hearing of- 
ficer shall make the initial decision of the agency, which in absence of re- 
view by the agency, either on its own motion or that of a party, shall con- 
stitute the decision ‘of the agency itself. The Act in this respect follows 
the findings of the Attorney General’s Committee on Administrative Pro- 
cedure to the effect that the administrative process gains in efficiency and 
public confidence when contested cases are decided by an impartial official 
before whom the parties have in person presented their case. 

Section 7, labelled “hearings” consists of four subdivisions, Subdivi- 
sion (a) provides, as above stated, that hearings shall be conducted either 
before the agency, a member of the agency, or an examiner appointed as 
provided in the Act. There is, however, an exception: “nothing in this 
act shall be deemed to supersede the conduct of specified classes of pro- 
ceedings in whole or in part by or before boards or other officers specially 
provided for by or designated pursuant to statute.” This doubtless refers 
to statutes designating particular officers or boards before whom special 
hearings may be had; for example, hearings before joint boards consisting 
of members chosen from federal and state boards. It is, however, com- 
mon for statutes to prescribe in general terms that hearings may be con- 
ducted before any officer, agent or employee of the agency. The opinion 
of the House Committee,® that such provisions do not relieve an agency 
from compliance with the requirements of Section 7 (a) seems sound, for 
otherwise the provision of the section would be emasculated. To guaranty 
the right to an impartial hearing officer the section also provides for filing 
affidavits of prejudice. 

Subsection (b) relates to the power of hearing officers. These include 





58 See Section 4(b) and 5 supra. 

59 Section 11 of the Act provides for the appointment of examiners. They are ap- 
pointed by the agency, but are subject to civil service laws, and can be removed only 
by the Civil Service Commission for cause and after a hearing. They are to “perform 
no duties inconsistent with their duties and responsibilities as examiners.” 

6 See Final Report pp. 43-60. 

61 See S. Rep. 41; H. Rep. 34. See Federal Communications Act, Sec. 410(a), 47 
U.S.C. §410, for an example. 

62 See for example National Labor Relations Act, Sec. 10(b), 29 U.S.C. §160 (b) 
where hearings may be held “before the Board, or a member thereof, or before a 
designated agent or agency.” 

63 H. Rep. 34. 
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such matters as administering oaths, passing upon offers of proof, ruling 
upon procedural motions, and the issuance of subpenas. Section 6 (c) of 
the Act has an express provision in regard to the last mentioned matter: 
“Agency subpenas authorized by law shall be issued to any party upon re- 
quest and, as may be required by rules of procedure, upon a statement or 
showing of general relevance and reasonable scope of the evidence sought.” 
The view of the Senate and House Committees is that this “provision 
will assure private parties the same access to subpenas, pursuant to the 
same just and reasonable routine, as that available to the representatives of 
agencies. It will also prevent the issuance of improvident subpenas or action 
by an agency requiring a detailed, unnecessary and burdensome showing 
of what evidence is sought.” 

Subsection (c) relates to “evidence”. The proponent of a rule or 
order has the burden of proof, unless a statute provides otherwise. “Any 
oral or documentary evidence may be received, but every agency shall as a 
matter of policy provide for the exclusion of irrelevant, immaterial, or un- 
duly repetitious evidence and no sanction® shall be imposed or rule or 
order be issued except . . . as supported by and in accordance with the 
reliable, probative, and substantial evidence.” This makes no change in 
present agency practices. The admission of evidence incompetent accord- 
ing to judicial standards clearly is not reversible error. However, the 
agency itself may exclude evidence that it regards as not probative, and 
also the parties must take care that the final order of the agency rest on 
“reliable, probative, and substantial evidence.” Doubtless the last qualify- 
ing adjective will be taken as defined by the Supreme Court in Edison Co. 
v. Labor Board:®* “Substantial evidence means more than a mere scintilla. 


It means such evidence as a reasonable mind might accept as adequate to 


support a conclusion.” 


Subsection (d) provides that the record shall constitute the exclusive 
basis for an agency decision. The right of an administrative agency to 
take judicial or official notice of matters not appearing in the record is 





64S. Rep. 20; H. Rep. 33. Cf. Inland Steel Co. v. National Labor Relations Board, 
109 F (2d) 9, 18 (C.C.A. 7th, 1940), where the court considered the agency’s practice 
in relation to subpenas unfair. See also Final Report, Attorney General’s Committee on 
Administrative Procedure p. 124. 

The Section leaves the enforcement of subpenas as at present with the courts. 

The Wisconsin Act has no provision in regard to subpenas. See, however, Wis. Star. 
(1945) §§325.01, 325.12. 

65 See Section 2 (f) for a definition of “sanction.” 

66 305 U.S. 197, 229 (1938). See also Rutledge J. in International Association of 
Machinists v. National Labor Relations Board, 110 F (2d) 29 (App. D.C. 1939) to the 
effect that substantial evidence is not necessarily “lawyer’s evidence.” 

67 The Wisconsin Act, Sec. 227.10, has similar provisions in regard to evidence with, 
however, an express provision that the agencies “shall give effect to the rules of privilege 
recognized by law.” 
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recognized but “any party shall on timely request be afforded an opportu- 
nity to show the contrary.” In these respects the statute recognizes existing 
judicially imposed standards.®* 

Subsection (c) also gives to every party “the right to present his case or 
defense by oral or documentary evidence, to submit rebuttal evidence, and 
to conduct such cross examination as may be required for a full and true 
disclosure of the facts.” Again, however, there is an exception. “In rule 
making or determining claims for money or benefits or applications for 
initial licenses any agency may, where the interests of any party will not 
be prejudiced thereby, adopt procedures for submission of all or part of 
the evidence in written form.” The first quotation above merely codifies 
existing practices and judically imposed requirements.” The right of cross 
examination which has at times been declared in judicial dicta” is 
specifically asserted though doubtless subject to reasonable limitation at 
the discretion of the hearing officer."! The exception in the second quota- 
tion above permits an agency in a very large group of matters “where 
the interest of any party will not be prejudiced thereby” to substitute 
for the oral hearing “the submission of all or part of the evidence in 
written form.” This undoubtedly is intended to sanction “the existing 
practice of submitting technical written reports, summaries, and analyses 
of material gathered in field surveys, and other devices appropriately 
adapted to the particular issues involved in specialized proceedings.” 7” 
This seems a proper concession to administrative convenience and neces- 
sity, provided, as the Senate and House committees believe," that the right 
to cross-examine the authors of the documents is preserved. 





68 See Interstate Commission v. Louisville & N. Ry., 227 U.S. 88 (1913); Chicago 
Junction Case, 264 U.S. 258 (1924); United States v. Abilene & Southern Ry., 265 
U.S. 274 (1924); Ohio Bell Telephone Co. v. Public Utilities Commission, 301 U.S. 292 
(1937). Cf. Market St. Ry. Co. v. Railroad Comm., 324 U.S. 548, 561 (1945). 

69 See Wisconsin Telephone Co. v. Public Service Commission, 232 Wis. 274, 295, 
287 N.W. 122, 134, (1939). Cf. however, Pittsburgh Plate Glass Co. y. National Labor 
Relations Board, 313 U.S. 146, 157 (1941) where the majority of the court, in a case 
charging the employer with refusal to bargain collectively with previously determined 
representatives of the employees, sustained the Board in refusing to accept evidence as 
to the desires of the employees in one unit of the employer’s business. This was on 
the ground that the employees had already presented their evidence in the prior hearing 
to determine the appropriate bargaining unit. 

70 Oregon R.R. & N. Co. v. Fairchild, 224 U.S., 510, 525 (1912); Int. Com. Comm. 
v. Louis. & Nash. R.R., 227 U.S. 88, 93 (1913). See Brown, Public Service Commis- 
sion Procedure, (1938) 87 U. Pa. L. Rev. 139, 153. 

71 See H. Rep. 37. 

72 The Attorney General's Statement, S. Rep. 42. The device is used in the Interstate 
Commerce Commission with the consent of the parties in the so-called Foreshortened 
Procedure under Rule X(a) of the Commission’s Rules of Practice. See 4, SHARFMAN, 
Tue INTERSTATE COMMERCE Commission (1937) p. 220. See also Brown, supra note 69. 

73 §. Rep. 22; H. Rep. 37. Compare, however, the statement of the Attorney General, 


supra, note 71. 
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Section 8. 


This section complements Section 7, which dealt with the process of the 
administrative hearing proper, by providing the mechanics through which 
the administrative decision itself is finally determined. As indicated above 
the general plan is, where the hearing is held other than before the 
agency itself, that the officer who presided at the hearing shall first issue 
a decision, and second, that such decision shall constitute the decision of 
the agency, subject to the right of the parties to file exceptions thereto for 
consideration of the agency itself. The first sentence of Section 8 (a) is as 
follows: “In cases in which the agency has not presided at the reception 
of the evidence, the officer who presided . . . shall initially decide the 
case or the agency shall require (in specific cases or by general rule) the 
entire record to be certified to it for initial decision.” ** Where the hearing 
officer makes the initial decision, the section provides that in absence of an 
appeal to the agency or review upon motion of the agency “such decision 
shall without further proceedings then become the decision of the agen- 
cy.” ™* But even in these cases where the agency requires the record to 
be certified to it for initial decision, the hearing officers nevertheless “shall 
first recommend a decision.” Thus in the normal case the objective is met 
of having a decision made by the officer who heard the evidence, subject 
however to appeal to or review by the agency itself. Again, however, there 
is the exception “in rule making or determining applications for initial 
licenses.” In those cases “the agency may issue a tentative decison or any 
of its responsible officers may recommend a decision or . . . any such pro- 
cedure may be omitted in any case in which the agency finds upon the 
record that due and timely execution of its functions imperatively and 
unavoidably so requires.” According to the Attorney General’s Statement ™ 
this proviso permits “the continuation of the wide spread agency practice of 
serving upon the parties, as a substitute for either an examiner’s report or 
a tentative agency report, a report prepared by the staff of specialists and 
technicians normally engaged in that portion of the agency’s operations to 
which the proceeding in question relates.” Again, however, the writer can- 
not see why, if it is desirable to have the officer who presided in a Labor 





74 The omitted portion contains in parentheses the following: “or, in cases not sub- 
ject to subsection (c) of Section 5, any other officer or officers qualified to preside at 
hearings pursuant to Section 7.” The Sections referred to have been discussed supra. 
The writer believes that this qualification does not materially affect Section 8 (a). 

748 The Section further provides that where the initial decision is appealed to or 
reviewed by the agency, “the agency shall, except as it may limit the issues upon notice 
or by rule, have all the powers which it would have in making the initial decision.” 
Review by the agency is not therefore limited to errors of law committed by the 
examiner. 

75§. Rep. 43. 








82 WISCONSIN LAW REVIEW [Vol. 1947 


Board or Trade Commission hearing make an initial or recommended 
decision, it is not just as desirable to have such an officer also make such 
a decision in a rate or certificate of convenience and necessity proceeding.”® 
Indeed, it would appear that in the specified excepted cases an agency may 
by express finding avoid making any initial or tentative order at all, and 
proceed at once to make a final order. As to this, however, both committees 
state that when “issues of fact are sharply controverted or the case . . 
tends to become accusatory in nature, sound practice would require the 
agency to adopt the recommended decision procedure.” "7 

Subsection (b) of Section 8, affords opportunity to the parties before 
an administrative agency to submit after the hearing their views and argu- 
ments as to the form and substance of the order that should be entered. 
“Prior to each recommended, initial, or tentative decision, or decision upon 
agency review of the decision of subordinate officers the parties shall be 
afforded a reasonable opportunity to submit for the consideration of the 
officers participating in such decisions (1) proposed findings and con- 
clusions, or (2) exceptions to the decisions or recommended decisions of 
subordinate officers or to tentative agency decisions, and (3) supporting 
reasons for such exceptions or proposed findings or conclusions.” More- 
over, the “record shall show the ruling upon each such finding, conclusion, 
or exception presented.” **® Thus the tentative report procedure, which, 
though not previously mandatory, had received judicial approbation,” be- 
comes a requirement of the administrative process. In this respect, adminis- 
trative procedure is more tender towards private rights than the judicial. 
Courts do not render tentative decisions, and then allow the parties to file 
their exceptions to the same. It will be noticed however, that the section 
does not confer any right to oral argument, though both the Senate and 
House Committees recommended that in all important matters such a 
hearing should be given.*° 

The section closes with the requirement that all decisions, including 
initial and recommended ones, “shall include . . . {1) findings and con- 
clusions, as well as the reasons or basis therefor, upon all the material 
issues of fact, law, or discretion presented in the record; and (2) the appro- 
priate rule, order, sanction, relief, or denial thereof.” This provision meets 





76 See Supra p. 77 for a similar comment as to Section 5 (c). 

77S. Rep. 24; H. Rep. 39. 

78 Although the rights to submit proposed findings and conclusions and exceptions is 
stated in the alternative, the apparent intent of the Section is to confer on the parties 
the right to use both of these procedures. The Attorney General so interpreted it. See 
S. Rep. 43. 

79 Morgan v. United States, 298 U.S. 468, 478 (1936). 

80S. Rep. 24; H. Rep. 39. Compare Wis. Stat. (1945) §227.12 which in much less 
space also provides for recommended reports, filing exceptions, and oral argument. 
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the requirement as to findings of fact that has in some cases been judicially 
imposed,®! and apart from any technical considerations militates against 
charges of administrative arbitrariness by requiring a disclosure of reasons 
for the action taken, and also aids in the process of judicial review.” 


IV Jupicia, Review 
Section 10. 


This section in the main merely codifies existing law.™ It can best be 
described by considering: (1) the method of and right to judicial review; 
and (2) the scope of such review when granted. 


1. 


This Act, differing from the Wisconsin Act,** and from the previous 
Walter-Logan Bill®® does not attempt to provide a uniform method of 
judicial review. Instead Section 10(b) provides: “The form of proceed- 
ing for judicial review shall be any special statutory review proceeding 
relevant to the subject matter in any court specified by statute ...”. Doubt- 
less it was felt desirable not to jeopardize the passage of the entire bill by 
raising controversies as to non-fundamental issues. The usual customary 
law methods, such as certiorari, mandamus, and injunction are also ap- 
proved, where there is “abuse or inadequacy” of statutory remedy.® 
Among these alternative methods is specifically mentioned “actions for 
declaratory judgments.” The right to use this procedure to review admin- 
istrative action has been recognized by the federal courts.8* Whether, how- 
ever, it can be availed of in the presence of statutory provisions for other 





81 Wichita R.R. v. Publ. Util. Comm., 260 U.S. 48 (1922); Mahler v. Eby, 264 U.S. 
32 (1924); Florida v. United States, 282 U.S. 194 (1931); United States v. B.&O. R.R. 
Co., 243 U.S. 454 (1935). 

82See Tesch v. Industrial Commission, 200 Wis. 616, 229 N.W. 194 (1930); Elite 
Dairy Products Inc. v. Ten Eyck, 271 N.Y. 488, 3 N.E. (2d) 606 (1936). 

Several matters relating to the administrative process are contained in the Act, to 
which it seems unnecessary to give extended discussion. Section 6 (a) expressly re- 
fuses to decide the question as to what parties shall be permitted to practice before ad- 
ministrative agencies. Section 6 (c) relates briefly to administrative investigations; and 
Section 6 (d) requires an agency to give prompt notice of denials of requests and ap- 
plications with a “simple statement” of the grounds therefor. 

83 See the Attorney General’s Statement, S. Rep. 43. “This Section, in general, de- 
clares the existing law concerning judicial review.” 

% Wis. Srar. (1945) §227.16; Hoyt, supra note 10, at p. 224. 

85See note 6, supra. 

86 Undoubtedly the rule that where a specific and adequate method of review is given 
by statute such method is exclusive still applies. See Securities and Exchange Commis- 
sion v. Andrews, 88 F. (2d) 441 (C.C.A. 2d, 1937). For recent examples of resort to 
customary remedies where the statutory method is lacking or inadequate, see Utah Fuel 
‘ee Coal Comm., 306° U.S. 56, 59 (1939); Stark v. Wickard, 321 U.S. 288, 307 

4). 
87 Perkins v. Elg, 307 U.S. 325 (1939). 
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methods seems doubtful.** The section also provides: “Agency action 
shall be subject to judicial review in civil or criminal proceedings for 
judicial enforcement except to the extent that prior, adequate, and ex- 
clusive opportunity for such review is provided by law.” In this respect 
the Administrative Procedure Act is similar to the National Labor Rela- 
tions Act where in proceedings to enforce an order of the Board the re- 
spondent may urge the illegality of the order.®® It appears, however, that 
if a prior “exclusive” method of review is provided in the statute of a 
particular agency, then resort to that remedy must be had, and in a civil 
or criminal action to enforce an agency order, no defense to the order can 
be made, unless it be the utter lack of jurisdiction in the agency.® 


Subsection (a) of Section 10 provides: “Any person suffering legal 
wrong because of any agency action, or adversely affected or aggrieved by 
such action within the meaning of any relevant statute, shall be entitled 
to judicial review thereof.” To this general grant, there are exceptions 
where: “(1) statutes preclude judicial review or (2) agency action is by 
law committed to agency discretion.” Such situations frequently exist,*' 
and the committees ®? are undoubtedly correct in stating that they can be 
remedied only by revision of the particular statutes. 


The grant of the right to review to every person “adversely affected 
or aggrieved by” agency action probably affirms the right to review of those 
persons who, though not principal parties to the administrative proceeding, 
do have an immediate financial interest in the order to be entered. In such 
a class would be a holder of a radio station license, financially affected by 
a license granted to a competitor,®* and a carrier with a like financial inter- 





88 See Washington Terminal Co. v. Boswell, 124 F. (2d) 235 (App. D.C. 1941), 
aff'd, 319 U.S. 732 (1943). See, however, the Committee reports: S. Rep. 26; H. Rep. 
42. 


8929 U.S.C. §160(e). 

9 See Yakus v. United States, 321 U.S. 414 (1944), holding that the defendant in 
a criminal prosecution for violation of orders of the Office of Price Administration 
could not question the validity of the orders. The Emergency Price Control Act estab- 
lished the Emergency Court of Appeals as the exclusive review body. See to similar 
effect in Wisconsin, State ex. rel. Attorney General v. Fasekas, 223 Wis. 356, 269 N.W. 
700 (1937). The Congressional committee’s statements infer that the “exclusiveness” of 
the other remedy may be implied. S. Rep. 27; H. Rep. 42. 

91 See Switchmen’s Union v. Board, 320 U.S. 297 (1943), holding that, under the 
Railway Labor Act, there is no judicial review of the Board’s determination of collec- 
tive bargaining representatives; and Butte, A. and P. Ry. v. United States, 290 U.S. 127 
(1933), holding that under Section 204 of the Transportation Act the grant to railroads 
of funds to cover deficits incurred during federal operation was in the sole discretion 
of the Interstate Commerce Commission. 


92S. Rep. 26; H. Rep. 41. 
93 See Commission v. Sanders Bros. Radio Station, 309 U.S. 470, 476 (1940), holding 


that such a person had the right to judicial review under Section 402(b) of the Com- 
munications Act. 
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est in grants of privilege to competing carriers.°* Doubtless, however, the 
interest must be something more than that of the general public. 

The “agency action” that is subject to review under Section 10(a) is 
defined in subsection (c). It of course includes “every agency action made 
reviewable by statute” and also “every final agency action for which there 
is no other adequate remedy.” The established rule °* that intermediate 
administrative orders are not as such directly reviewable, but can be re- 
viewed only in connection with a review of a final order is thus recognized. 
The section, however, provides that for the purpose of judicial review an 
order is final whether or not reconsideration thereof has been requested of 
the agency. Resort to the courts may be taken from the decision of an 
examiner which under Section 8(a) stands as the order of the agency 
unless an appeal is taken. In that case, the section provides, however, that 
the agency may require appeal to the agency as a condition of court re- 
view, the order of the examiner being in the meantime suspended. To this 
extent the section follows the judicially established doctrine that adminis- 
trative remedies must first be exhausted before resort is had to the courts.97 

Subsection (d) enables a reviewing court to preserve the status quo by 
staying the enforcement of an agency order until the appeal is finally 
determined.*® 


2. 


The scope of the judicial review is prescribed in subsection (e). The 
reviewing court may either compel agency action “unlawfully withheld” % 
or set aside agency action unlawfully exercised. It may so do when the 
agency’s action comes within any one of six designated categories: (1) “ar- 
bitrary, capricious, an abuse of discretion, or otherwise not in accordance 
with law;” (2) “contrary to constitutional right . . .”; (3) “in excess of 
statutory jurisdiction . . . or short of statutory right”; (4) “without observ- 
ance of procedure required by law;” (5) “unsupported by substantial evi- 





%4 See Chicago Junction Case, 264 U.S. 258, 266 (1924); Consolidated Freightways 
v. United States, 34 F. Supp. 576, 577 (D.C. Utah 1940). 

95 See H. Rep. 42. 

96 See Federal Power Com’r v. Metropolitan Edison Co., 304 U.S. 375, 383 (1938). 
Cf., however, Utah Fuel Co. v. Coal Comm., supra note 86. 

97 Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938). 

98 See Scripps-Howard Radio v. Federal Communications Com’r, 316 U.S. 4 (1942), 
affirming right of the review court, even in absence of express statute, to stay the order 
of an administrative agency, pending appeal. 

99 This provision cannot, however, require the courts, who exercise only the “judicial 
power,” to compel administrative action, if so to do would be an exercise of the judg- 
ment or discretion committed to the administrative agency. See Federal Radio Comm. 
v. General Electric Co., 281 U.S. 464 (1930), holding that a constitutional court may 
not determine whether public convenience and necessity require the grant of a radio 
station license. 
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dence . . .”; (6) “unwarranted by the facts to the extent that the facts are 
subject to trial de novo by the reviewing court.” One is inclined to agree 
with the Attorney General’s comment that in general this “declares the 
existing law.” 1°° The section, it will be noticed, preserves the customary 
dichotomy of law and fact, in spite of argument by distinguished com- 
mentators that these categories cannot in application be distinguished, and 
in spite of recent Supreme Court decisions, giving support to such argu- 
ment.°! The subsection definitely directs the court to set aside agency 
action “contrary to constitutional right, power, privilege, or immunity,” but 
this does not necessarily embody the “constitutional fact” dogma which 
would require the courts to decide on their own independent judgment 
all questions of fact on which the constitutional jurisdiction of the agency 
to proceed against the parties depends.'® 

In providing that the courts may reverse administrative action “unsup- 
ported by substantial evidence,” the section puts into statutory form the 
judicially declared rule.’°* Concerning this requirement a question, not yet 
decided by the courts, has been raised. Should the court sustain the admin- 
istrative body on a finding of fact if there is anywhere in the record 
credible evidence to sustain such a finding; or must the court review the 
entire evidence, and in light thereof determine whether that supporting 
the agency’s findings is “substantial”? 4° Without doubt the framers of 
the Administrative Procedure Act have intended to provide for the latter 
type of review.4°° The wording of the statute—“In making the foregoing 
determinations the court shall review the whole record or such portions 
thereof as may be cited by any party”—is, however, unfortunate. Ordinarily 
the courts do not take kindly to legislation directing that they shall exer- 
cise their functions in a prescribed manner.’ It may reasonably be ex- 
pected, however, that umbrage will not be taken at the statute’s phrase- 





100S. Rep. 44. Compare the catalogue of reviewable administrative actions in Int. 
Com. Comm. v. Union Pacific R. R., 222 U.S. 541, 547 (1912). 

101 See Brown, Fact and Law in Judicial Review, (1943) 56 Harv L. Rev. 899, where 
the authorities are discussed. To the cases therein referred to, should now be added, 
Dobson v. Commissioner, 320 U.S. 489 (1943), wherein the confusion becomes more 
confounded. 

102 See Crowell v. Benson, 285 U.S. 22 (1932). It is quite doubtful whether the 
present court will accept this case as authority. See Frankfurter, J., concurring in Estep 
v. United States, 327 U.S. 114, 142 (1946). 

103 See Edison Co. v. Labor Board, 305 U.S. 197, 229 (1938). 

104 See Stason, Substantial Evidence in Administrative Law, (1941) 89 U. P. L. Rev. 
1026, 1038, arguing that “substantial evidence” means substantial in view of the whole 
record. 

105 See S. Rep. 28; H. Rep. 45. “ ‘Substantial evidence’ means evidence which on 
the whole record is clearly substantial, sufficient to support a finding or conclusion under 
the requirements of Section 7(c), and material to the issues.” 

106 See Ex parte Griffiths, 118 Ind. 83, 20 N.E. 513 (1889); Vaughn v. Harp, 49 
Ark. 160, 4 S.W. 751 (1887). 
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ology, but that the provision will be taken as intended as a definition of 
“substantial evidence.” 

The section closes with the truism that “due account shall be taken of 
the rule of prejudicial error.” As the Attorney General stated, “The statute 
adopts the rule now well established as a matter of common law in all 
jurisdictions that error is not fatal unless prejudicial.” 1° 


C. ConcLusIon 


As stated at the commencement of this article, the Administrative Pro- 
cedure Act is not revolutionary. In the main it follows existing administra- 
tive practices and judicially declared standards. Its accomplishment, it is 
believed, is the establishment of the trial examiner, before whom a hearing 
is ordinarily held, as the person primarily responsible for the decision of 
the administrative agency. Thus administrative justice like judicial justice 
is personalized. The parties are not required to have their disputes disposed 
of by anonymous persons in the agency’s organization, before whom they 
have never appeared. The writer believes that this is a distinct gain and in 
the long run will contribute not only to the protection of the individual, 
but to administrative efficiency as well. Responsibility is best exercised 
when it can be identified. 

The Act is also only an outline. It presents the framework of the struc- 
ture, but the rules of organization and practice by the various agencies 
are necessary to give it body. Fortunately these are now available in the 
Federal Register, and in the Code of Federal Regulations. It is hoped 
that they will be published separately. Before the passage of this Act, 
Administrative Law was a sprawling, undefined, and largely unknowable 
territory in the law’s domain. Now, however, it fairly may be said to have 
form, direction, and stability. 





107, Rep. 45. 





A CODE OF EVIDENCE FOR WISCONSIN? 


RULE 303: THE KEYSTONE OF 
THE CODE 


F. X. Swietiick and Warner H. Henrickson 


One of the most controversial sections of the Model Code of Evidence, 
promulgated by the American Law Institute, is Rule 303 permitting the 
trial judge in his discretion to exclude evidence if its probative value in the 
case is outweighed by such considerations as undue consumption of time, 
confusion of issues, unfair surprise or undue prejudice. Professor Mor- 
gan, Reporter for the Code, refers to Rule 303 as the keystone of the arch, 
tempering all other Code Rules governing the admissibility of evidence 
and expressing the basic philosophy of the Code.! The Rule provides: 

Rule 303. Discretion of the Judge to Exclude Admissible Evidence. 

(1) The judge may in his discretion exclude evidence if he finds 
its probative value is outweighed by the risk that its admission 

w 

(a) necessitate undue consumption of time, or 

(b) create substantial danger of undue prejudice or of confusing 
the issues or of misleading the jury, or 

(c) unfairly surprise a party who has not had reasonable ground to 
anticipate that such evidence would be offered. 

(2) All Rules stating evidence to be admissible are subject to this 

Rule unless the contrary is expressly stated. 


The first reading of Rule 303 in its textual nudity may give rise to violent 
reactions among practising lawyers. For various reasons many members of 
the bar would gladly limit any discretion of the trial judge to an absolute 
minimum. The spectre of the familiar trial judge with a broad discretion 
to exclude relevant evidence because its value in the case is outweighed by 
the time consumed to hear it, or because it might confuse the issues, or 
unfairly surprise an adversary, is a vision to stir strong hearts to protest. 
The apparent latitute of the Rule has aroused the California Bar to con- 
demn it as a pernicious abandonment of all principles of evidence. Upon 
what possible theory, it is asked, should a judge have the right to exclude 
relevant evidence because he does not want to take time to hear it? How 
can relevant evidence mislead or confuse a jury, and does it not necessarily 





1 Morgan, The Code of Evidence Proposed by the American Law Institute (1941) 
27 A.B.AJ. 539, 542. 
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prejudice the jury in favor of the party offering it?? Professor Wigmore, 
Chief Consultant for the Code, has doubts of his own and suggests that 
the Code has “hitched its wagon to a too-distant star” in vesting such dis- 
cretions in our trial judges.’ The fact that any abuse of discretion is re- 
viewable by an appellate court affords smail comfort to the opponents of 


the Rule. 

Whatever the first reactions of the bar may be to Rule 303, the sober 
fact is that it rests solidly on common principles which were developed 
long before the Code. Greenleaf called it the Doctrine of Collateral In- 
convenience, that is, a relevant fact may be excluded at common law for 
reasons independent of its probative value.* In the field of circumstantial 
evidence Greenleaf listed thtree such collateral principles of exclusion 
which strongly suggest the pattern of the Model Code: 


. . . (a) the doctrine of Undue Prejudice, i.e. that the fact, while 
relevant, may excite passion or receive exaggerated importance in such 
a way as to lead the jury to decide upon some other ground than the 
evidence; this reason finds its chief application in excluding character 
evidence under certain conditions; (b) the doctrine of Unfair Sur- 
prise, i.e. that the fact offered would find the opponent without any 
means of anticipating and meeting it by disproof or explanation and 
would make it possible to impose factitious evidence upon the jury; 
this reason is applied to “particular” facts of various sorts; (c) the 
reason of Confusion of Issues, i.e. that the fact would be likely to 
open up such a complication of rebutting evidence, new witnesses, the 
impeachment of these witnesses, and the like, that much time would 
be spent, the jury confused and the main issues lost sight of; this rea- 
son also has many applications, usually in company with the preceding 
one, and is given greatest force in dealing with evidence of minor 
probative value.5 


Wigmore in his own Code of Evidence gives several illustrations of 
these common law rules in operation.’ Evidence offered by the prosecu- 
tion in a homicide case as to the character of the defendant may be exclud- 
ed on grounds of undue prejudice although it may be relevant to show 
that he did or did not commit the act. In impeaching a witness specific 
acts of fraud or perjury on other occasions may be of probative value, yet 
the principle of unfair surprise may forbid the use of such evidence. As+ 





2 Report of the Committee on Administration of Justice on Model Code of Evidence 
(1944) 19 J.S.B.Car. 262, 269; also read the remarks of Judge Van Voorhis at the 
hearings on the adoption of Rule 303: “Mr. President, I say frankly I have known 
judges who would close the case and go fishing.” 19 American Law Institute—Proceed- 
ings (1942) 218, 221. 

3 Wigmore, Code of Evidence Rules (1942) 28 A.B.A.J. 23, 24. 

41 Greencear, Evipence (16th ed. 1899) §14a. 

5 Ibid. 

6 Wicmore’s Cope Or Evipence (3rd ed. 1942) §220, 
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evidence of the dangerous condition of a highway or machine, repeated in- 
stances of its injurious effects in use under similar circumstances may be 
relevant, yet the principle of preventing excessive confusion of issues may 
exclude such facts in a given case.” 

Applications of these common law principles can be found in the Wis- 
consin cases, although they are often blended imperceptibly and the issue 
of relevance itself is present. Evidence of remote relevance which tends 
to draw the minds of the jury from the real issues and to introduce col- 
lateral matters has been held properly subject to exclusion by the trial 
court.® The extent of the remoteness of time and place concerning which 
evidence will be received as to the reputation of a party or witness has 
been held to rest largely in the discretion of the trial court, due considera- 
tion being given to whether better evidence is available. In holding that 
evidence of the financial condition of the accused six months to a year after 
the time of the alleged violation of receiving bank deposits knowing the 
bank to be unsafe or insolvent was improperly admitted, the Supreme Court 
said: 

. . » Within a considerable field, the primary question, as to admis- 


sibility, would be one of competency, in which field, as in all others 
where the trial court is required to determine matters of fact, there is 


a broad range for the exercise of judgment, in which the trial court is 
quite supreme, so much so, that its rulings should not be disturbed 
unless clearly wrong.’® 





7 Ibid. At the hearings on the adoption of Rule 303 Professor Morgan cited the fol- 
lowing examples of the application of the Rule: “Take evidence of similar accidents, for 
example, to show that a particular place is dangerous. Now, most courts will say that 
you can put that in if there is not going to be a great dispute about each one of these 
accidents. Suppose you offer to show that X was hurt at this particular place two years 
ago or there were three or four accidents in that place, and suppose the opponent of the 
evidence says, ‘If you admit that evidence, sir, we intend to go into that question of the 
circumstances of each one of these accidents to show that it was due solely to the fault 
of the injured person.’ Is the trial court going to have to take all that evidence? It is 
all relevant. The reason the courts frequently give for keeping that testimony out is 
that it will consume too much time . . . Sometimes they say there is the danger of 
misleading the jury by confusing the issues. Take the case of offering samples of hand- 
writing. Every sample of handwriting is relevant if it can be shown that the sample 
was written by the defendant, let us say, in a particular case. Suppose 100 samples 
were offered and the defendant says he is going to contest every one of -these samples. 
If the proponent gets enough evidence so a reasonable jury could find that the specimen 
was written by the defendant it is relevant and admissible, but is the court going to 
have to take all that evidence if there is going to be a dispute about the thing?” 19 
American Law Institute—Proceedings (1942) 218, 223. 

8 Thomas v. Parrott, 106 Wis. 605, 82 N.W. 554 (1900); Posey v. Rice, 92 Wis. 
93, 65 N.W. 859 (1871); Markgraf v. Columbia Bank of Lodi, 203 Wis. 429, 233 N.W. 
782 (1931); Steppe v. Farber, 205 Wis. 80, 236 N.W. 530 (1931). On the prejudicial 
effect of evidence of questionable relevance, see Koehler v. Kochler, 104 Wis. 260, 80 
N.W. (1899). 

9 Ward v. Thompson, 146 Wis. 376, 131 N.W. 1006 (1911), particularly the Court's 
discussion at pp. 381-382. 

10 E]lis v. State, 138 Wis. 513, 525, 119 N.W. 1110, 1114 (1909). 
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In excluding evidence of particular instances of misconduct of a party as 
evidence of his character, the court stated: 


... The grounds upon which such evidence is excluded is that it would 
tend to a confusion of issues, waste of time and ‘because of unfair sur- 
prise to the witness, who cannot know what variety of false charges 


may be specified, and cannot be prepared to expose their falsity’.’* 


The theory underlying these common law principles of exclusion has 
been explained as the difference between logical and legal relevancy.’ Evi- 
dence may have logical bearing on the matter in issue but lack sufficient 
probative value to have “legal relevancy” or “materiality”. This approach 
to the problem explains little as to its true nature and is chiefly a distinc- 
tion in words. Thayer in his Treatise on Evidence at the Common Law 
rejects it and puts the matter squarely in the domain of trial expedience.’® 
There is no rule of law, he states, which can be formulated to answer such 
questions as whether evidence is too slight, conjectural or remote to justify 
its admission; or whether it will take too much time in presentation in 
view of other practical ways of handling the case; or whether it will com- 
plicate and confuse the case too much. It is a matter of sound judgment, 
or discretion, to be exercised by the trial judge in running his court: 


. .. Now in the application of such standards as these, the chief appeal 
is made to sound judgment; to what our lawyers have called, for six 
or seven centuries at least, the discretion of the judge . . . it ties itself 
to outside, non-legal standards, namely, that of good sense, common 
experience, the sound judgment of men of affairs... . 

In such cases it is a question of where lies the balance of practical 
advantage. . . . There is, in truth, generally, no rule of law to apply 
in answering such questions. . . . ** 


Greenleaf agrees that the test of probative value for purposes of admissi- 





11 Lowe v. Ring, 123 Wis. 107, 112, 101 N.W. 381, 383 (1904); also Emery v. 
State, 101 Wis. 627, 78 N.W. 145 (1899); Meutze v. Tuteur, 77 Wis. 236, 46 N.W. 
123 (1890). 

12 The rule is stated and cases collected in 31 C.J.S. (Evidence) §159, 22 C.J. (Evi- 
dence) §90. The distinction between logical and legal relevancy is useful in one sense. 
It points up the fact that our trial judges have always had unquestioned discretion to 
pass on relevancy as a logical matter. Industrial Co-operative Union v. Lewis, 174 Wis. 
466, 182 N.W. 861 (1921); Ganson v. Madigan, 15 Wis. 158, 82 Am. Dec. 659 (1862); 
Ottillie v. Waechter, 77 Wis. 236, 46 N.W. 123 (1873); Kavanaugh v. Wausau, 120 
Wis. 611, 98 N.W. 550 (1904); Albright v. Albright, 151 Wis. 610, 139 N.W. 413 
(1913). There has never been a hue and cry that trial judges have abused this discre- 
tion. The line between an issue of logical relevancy and an issue of relevancy so slight 
as not to justify admissibility on practical grounds is not so great and there is no more 
cogent reason for abuse in one case than the other. 

13 THayer, A TREATISE ON EvIDENCE at THE ComMMoN Law (1898) p. 516. 

14 Ibid. pp. 516-517; also see Thayer, Presumptions and the Law of Evidence (1899) 
3 Harv. L. Rev. 141, 144. 
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bility can hardly be stated except in terms so general as to be practically 
of little use.’® 
If the policy of Rule 303 is thus firmly grounded in the common law, 
and if the matter is one of discretion which generally defies codification, 
have not the draftsmen of the Code done a creditable job? If the barren 
text of Rule 303 seems alarmingly broad, can it be stated better without 
sacrificing simplicity and workability? Does it improve the Rule to add 
that the probative value of the evidence must be slight, remote, conjectural, 
—in truth, can additional words and limitations do anything to improve 
what it purports to say? As has been aptly said, there is no way to out- 
legislate unfairness and any discretion can be abused if a judge is so 
disposed. Lawyers who would criticize the draftsmanship of Rule 303 
must remember the basic philosophy on which,the Code was framed. 
Three courses were available: (1) a long, detailed, unwieldy enactment in 
the nature of a restatement of the law of evidence; (2) a Code of very 
few broad general principles which would open a welter of cases for appel- 
late review; (3) a series of rules in general terms covering larger divisions 
and subdivisions of the subject of evidence without an effort to devise rules 
of thumb for specific situations. The third course was adopted !* and Rule 
303 is an excellent example of this choice. Few lawyers would approve 
of the second course. There remains only the first course, and for those 
who feel they would prefer it, it may be well to cite an analagous section 
from Wigmore’s Code of Evidence to sharpen the comparison: 
Rule 178. General Principles of Avoiding Excessive Confusion of Issues 
Wherever the admission of a particular class of relevant evidential 
facts would by reason of 
(1) either the amount of evidential data 
(2) or the complication of subordinate issues 
(3) or the length of time spent on relatively minor details, 





15 GREENLEAF, Op. cit. supra note 4, at 14. 

16 McElroy, Some Observations Concerning the Discretions Reposed in Trial Judges 
by the American Law Institute’s Code of Evidence printed in Move. Cope oF EvipENCE 
(1942) at p. 356. The learned Judge says at pp. 357-358: “If the judge intends to 
mistreat a litigant, there is no occasion for the judge to look to the discretions commit- 
ted to him under the Code of Evidence as the means to the perpetration of the mistreat- 
ment. Bigger and better ways have always been available, and will continue to be 
available even after the enactment of the Code of Evidence. Preeminent among these 
ways are: (1) The judge’s demeanor on the trial toward a litigant and his counsel 
and witnesses, a matter which is well-nigh impossible to record, and (2) The coloring 
in his charge to the jury, as well as his facial expression and the tone of his voice when 
he charges the jury, this, too, being a matter which doesn’t lend itself to recordation, 
and (3) His power to grant a motion for a new trial . . . . We had just as well recog- 
nize candidly that fairness to a litigant at a trial depends to the highest degree upon 
the good faith and the will-to-be-fair of the trial judge, and that, if the judge intends 
to be unfair, the trial will be a farce no matter how many detailed rules we provide for 
him.” 

17 Morgan, op. cit. supra note 1, at p. 541, 








January] A CODE OF EVIDENCE FOR WISCONSIN 


tend to obstruct the tribunal’s ascertainment of the truth, 
(4) either by unduly distracting attention from the substantial 
issues, 
(5) or by unnecessarily confusing or obscuring them, 
the evidence may be, in a general class of cases or in a particular case, 
admitted with limitations or conditions, or excluded.1® 
This is but one of several rules which, under Wigmore’s approach is neces- 


sary to cover the ground. Professor Wigmore has criticized the draftsman- 
ship of the Model Code of Evidence because its generalities do not fix a 
normal routine for the court and do not aid litigants in the preparation of 
their cases. But with due respect to a great scholar and what he has 
sought to achieve in his Code, is not the shoe on the other foot? As Pro- 
fessor McCormick has so ably pointed out, the rules of evidence must be 
made “simpler so that judges can know them and more sensible so that 
they may respect them.” 7° 

The real controversy over Rule 303, it seems, rests finally in whether 
lawyers believe that the common law discretions of the trial judge should 
continue and be amplified to some degree, or whether the step should be 
backward to a restriction of those discretions. Fundamentally, it is a ques- 
tion of the faith we put in our courts, and even deeper, of the faith that 
we ought to put in our courts. The decline of litigation and the increas- 
ing number of out-of-court settlements is an indication that the laymen 
and their attorneys are not impressed with the merits of our judicial sys- 
tem as it now functions.”? On the other hand, the reaching hand of admin- 
istrative justice with its policy notion as to facts is a constant reminder 
that we must either move forward or concede defeat.?? The framers of the 
Code have sought to take the forward step as the necessary step, and an 
integral part of this move is to restore the trial judge, and the policy of 
trial expedience, to a position of importance. Those who oppose the dis- 
cretions of Rule 303 because they may be abused are simply unwilling to 
face the problem and are injecting an acid into our judicial framework 
which in time will eat away any hope of improvement. Rules should not 
be tolerated which will provoke abuse, but if workable discretions can be 
formulated, as they have been in Rule 303, the possibility of abuse should 
not destroy them.” 

It must be remembered that the editorial comment to Rule 303 keeps the 








18 WicMORE, op. cit. supra note 6, at 1912. 

19 Wigmore, op. cit. supra note 3, at p. 27. 

20 McCormick, Tomorrow’s Law of Evidence (1938) 24 A.B.A.J. 507, at p. 511. 

21 See 19 American Law Institute—Proceedings (1942) 223. 

22 bid. 

23 McElroy, op. cit. supra, note 16, at p. 357: “I go not one inch with those who 
would refuse discretion to the trial judge merely because it is possible that he may will- 
fully misuse the discretion.” 
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discretions generally within their common law confines. The comment 
finds the most frequent application of the Rule in the domain of circum- 
stantial evidence where the probative value of remote inferences is often 
outweighed by trial difficulties of time and confusion of issues, and illegi- 
timate emotional appeals.** On the subject of unfair surprise the editorial 
comment is careful to point out that the probative value must be slight 
to make this objection hold and where probative value is at all substantial, 
a continuance must suffice. There is some broadening of the discretions 
in their application to the liberalized hearsay and opinion rules, permitting 
the judge to sift out much newly admissible evidence on the ground of 
slight probative value.” 


The deeper one goes into the Code, the more apparent it becomes that 
Rule 303 is an essential tool of the draftsmen and is intertwined with the 
operation of many other Rules. Rule 106 governing evidence affecting 
credibility is “built on the theory that all evidence having substantial pro- 
bative value upon the credibility of a witness should be admissible subject 
to the provisions of Rule 303.”?’ Reliance on Rule 303 has enabled the 
draftsmen to design a simple, workable rule on evidence affecting credibili- 
ty and to dispense with numerous rules of thumb developed in the cases. 
If we strike down Rule 303, we destroy the theory of Rule 106. It is like- 
wise clear that in drafting Rule 305 which generally admits evidence of 
reputation, of opinion and of specific instances of conduct to prove char- 
acter or skill as a necessary fact, reliance is placed on the moderating effect 
of Rule 303.% Further references to Rule 303 are found in the editorial 
comment under Rule 306 governing evidence concerning character as tend- 
ing to prove conduct,” under Rule 401 liberalizing the use of opinion 
testimony,*® under Rule 410 governing the compensation of the expert wit- 
ness,*! and under Rules 503°? and 524° concerning hearsay evidence. Rule 
303 is mentioned twice in the text of the other Rules, the first reference 
being in Rule 3 which admits all relevant evidence on undisputed matters 





24 AMERICAN Law InstiTUTE, Mopet Cope or Evipence (1942) pp. 180-183. Wig- 
more suggests that the editorial comment will not appear on the statute books. Wig- 
more, op. cit. supra, note 3. But it will certainly receive consideration in the interpre- 
tation of the Code provisions. 

25 Ibid. 

26 Ibid. Also see McCormick, The New Code of Evidence, (1942) 20 Tex L. Rev. 
661, 673. “This is the checkrein which enables the judge to administer with due re- 
straint the new open-door rules, already discussed, admitting opinion and hearsay.” 

27 AMERICAN Law INsTITUTE, op. cit. supra, note 24, at p. 119. 

28 Ibid. at p. 183. 

29 Ibid. at pp. 186-189. 

30 Ibid. at p. 201. 

31 Jbid. at p. 216. 

32 Ibid. at p. 234. 

33 Ibid. at p. 285. 
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subject to Rule 303 and any valid claim of privilege, and the second ref- 
erence being in Rule 306 which allows the accused in a criminal action, 
regardless of Rule 303, to offer evidence of a trait of his character as tend- 
ing to prove his conduct on a specified occasion. Rule 303 is thus engrafted 
in the Code, as much as an adjunct to the proper functioning of other Rules 
as an independent exclusion. It is indeed the keystone of the Code. Its 
common law heritage and its integral function in the working of the Code 
seems to demand that we include it in any adoption of the Model Code 
of Evidence in Wisconsin. 





BUSINESS ENTRIES AND THE LIKE 


Josepn R. Firacnek and Grorce D. SpoHn 


Rule 514 of the Model Code of Evidence adopted by the American Bar 
Institute provides: 


Business Entries And The Like. 


(1) A writing offered as a memorandum or record of an act, event 
or condition is admissible as tending to prove the occurrence of the act 
or event or the existence of the condition if the judge finds that it was 
made in the regular course of a business and that it was the regular 
course of that business for one with personal knowledge of such an 
act, event or condition to make such a memorandum or record or to 
transmit information thereof to be included in such a memorandum 
or record, and for the memorandum or record to be made at or about 
the time of the act, event or condition or within a reasonable time 
thereafter. 

(2) Evidence of the absence of a memorandum or record of an 
asserted act, event or condition from the memoranda or records of a 
business is admissible as tending to prove the non-occurrence of the 
act or event or the non-existence of the condition in that business, if 
the judge finds that it was the regular course of that business to make 
such memoranda of all such acts, events, or conditions at the time 
thereof or within a reasonable time thereafter, and to preserve them. 


(3) The word business as used in Paragraphs (1) and (2) includes 


every kind of occupation and regular organized activity, whether con- 
ducted for profit or not. 


The Comment relating to Rule 514 states that it is based on the Act 
recommended by the Commonwealth Fund Committee, enacted by Con- 
gress,’ and adopted with modifications by a few states. The Comment 
adds that the Rule differs from the Act in that: 


(1) It applies to conditions as well as acts and events; 


(2) It includes every kind of institution as a business, making it 
clear that conduct for profit is not essential to a business; 


(3) It makes evidence of absence of a memorandum receivable to show 
the non-occurrence of an act or event or the non-existence of a 
condition; and 


(4) It clearly provides that the person having knowledge of the act, 
event or condition either must make the memorandum or must in 





149 Sratr. 1561 (1936), 28 U.S.C.A. §695. 
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the course of business transmit the information for inclusion in the 
memorandum. 

As to (4), although the New York statute, which adopted the Common- 
wealth proposal, contained no provision requiring personal knowledge by 
the person acting in the regular course of business, the statute was inter- 
preted as if it contained such a provision.? The decision has been criticized 
on the ground that the statute required only that the report be made in the 
regular course of business and that lack of personal knowledge by the 
writer was not to cause its exclusion but was to affect only its evidential 
weight. In this connection the Comment indicates that the criticism would 
lose much of its force if Rules 503* and 529* were adopted. No showing or 
finding need be made as to the interest or motives of the transmitter of 
the information or the entrant. However, the judge must find that the 
writing was made in the regular course of business, which course of busi- 
ness complied with the requisites of the rule. The judge must make pre- 
liminary findings from admissible evidence. But any witness acquainted 
with the regular course of the business may testify concerning it. All com- 
mon law qualifications and restrictions are abolished, and no formal find- 
ing need be made. The judge’s ruling admitting the writing carries in it 
the finding of facts to support it. 

The Comment further indicates that in many cases it would be possible 
to lay a foundation which would make the entry admissible under Rule 
503, but that under the present rule neither personal knowledge of the 
entrant nor his unavailability need be shown, and adds that the evidence 
is admissible wherever relevant and that none of the restrictions of the 
common law shop book rule is applicable. 


Admissibility of business entries appears to be grounded on the theory 
that they were made in the due course of business as part of the res gestae 
and to some extent on necessity, as the best available evidence. 


To be thus admissible, entries must have been made contemporane- 
ously with the act to be proved—that is, within so short a time there- 
after as reasonably to be considered a part of the transaction; and they 
must have been made by a known or identifiable person who is 
shown to have had knowledge of the facts.5 


Two sections of the Wisconsin statutes relate to the receipt in evidence 





2 Johnson v. Lutz, 253 N.Y. 124, 170 N.E. 517 (1930). 

3 Rule 503 provides that evidence of a hearsay declaration is admissible if the judge 
finds that the declarant is unavailable as 2 witness or is present and subject to cross- 
examination. 

#Rule 529 provides for the admissibility of published treatises, periodicals or pam- 
phlets upon judicial notice. 

51 Jones, Evipence (4th ed. 1938) 319. 
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of business entries. Section 327.24° provides that when a party in any ac- 
tion produces his account books and submits certain proof as to the nature 
of original entries therein, such books shall be received as prima facie evi- 
dence of the entries. Furthermore, the entry of charges or credits in an 
account book or other permanent system of keeping accounts shall be re- 
ceived as prima facie evidence of the furnishing or receiving of moneys, 
property or services when the entry was made by a duly authorized person 
contemporancously with the transaction in the usual and ordinary course 
of the business involved. Prior to the amendments of 1933 and 1936, Sec- 
tion 327.24 provided that account books were not to be admitted as proof 
of any item of money delivered at one time exceeding $5.00, or of money 
paid to a third person, or of charges for rent. There was no provision that 
non-production of a ledger might be excused by the court, nor was there 
any specific requirement that the entries be made in the usual and ordinary 
course of the business of the person on whose behalf they were made. 


Under Section 327.25’ entries in account books or on cards or other 





6“ Account books, loose leaf system. Whenever a party in any action or proceeding 
shall produce at the trial his account books, and prove that the same are his account 
books kept in due course of his business, that they contain the original entries for 
moneys, paid or received, property delivered or furnished or services performed; that 
such entries were made contemporanecously with the transactions therein entered; that 
they are in his handwriting or that of a person or persons authorized to make charges 
or give credits in said books, and are just and true to the best knowledge and belief 
of the person making the proof, such books shall be received as ‘prima facie evidence 
of the entries contained therein. If any book has marks which show that the entries 
have been transferred to a ledger, the entries shall not be received unless the ledger is 
produced, or its nonproduction is excused by the court. The entry of charges or 
credits, involving money, property or services furnished or received, when the furnish- 
ing or receipt thereof constitutes a part of the usual course of business of the person 
on whose behalf such entry is made, shall be received as prima facie evidence of the 
furnishing or receiving of such moneys, property or services, whether the same be 
contained in an account book, or in a loose leaf, card, or similar system of keeping 
accounts, and whether the same be made by handwriting, typewriting or similar 
means, if it shall appear that such entry was made by a duly authorized person or per- 
sons contemporancously with the transaction therein referred to, as a part of the general 
system of accounts of the person on whose behalf the entry is made, and that the same 
is made in the usual and ordinary course of said business.” Wis. Stat. (1945) §327.24. 

7 Entries in the usual course of business. Entries on account books, cards, sales slips, 
loose leaf sheets or in a book or other permanent form (including those mentioned in 
Sections 327.24 and 328.24) in the usual course of business, contemporaneous with 
the transactions to which they relate and as part of or connected with such tramsac- 
tions, made by persons authorized to make the same, may be received in evidence when 
shown to have been so made upon the testimony either of the person who made the 
same, or if he be beyond the jurisdiction of the court or insane, of any person having 
custody of the entries, and testifying that the same were made by a person authorized 
to make them in whose handwriting they are, and that they are true and correct to 
the best of his knowledge and belief. In case such entries are, in the usual course of 
the business, also made in other books and papers as a part of the system of keeping 
a record of such transactions, it shall not be necessary to produce all of the persons who 
were engaged in the making of such entries; but before such entries are admitted the 
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forms made in the usual course of business may be received in evidence 
when proven by testimony of the person who made the entry or, if he is 
beyond the court’s jurisdiction, by one having custody of the entries; the 
section applies whether or not they are records of one of the parties to the 
action or relate to transactions between such parties. Before amendment 
in 1939, Section 327.25 applied to entries on cards, etc., other than those 
mentioned in Section 327.24.2 The 1939 amendment also added the last 
sentence of Section 327.25, providing that it is to apply to business entries 
whether or not they are the records of one of the parties. 


Whether statutes relating to admissibility of business entries should be 
construed liberally or strictly is not altogether clear. 


. In view of the fact that the purpose of such legislation is “to 
afford a more workable rule of evidence in the proof of business tran- 
sactions under existing business conditions,” it has been held that the 
statute should be construed liberally. However, it is well settled that, 
to render entries admissible under such a law, the existence of the 
statutory conditions and conformity with the statute in other respects 
must be shown. 

. . . The question as to the admissibility or competency of account 
books is for the determination of the court . . .® 


That such statutes were to be strictly construed was early indicated by 
the Wisconsin Supreme Court,!° which stated that Section 4189 of the Re- 
vised Statutes of 1898 gave admissibility to documents which by common- 
law rules of evidence would be excluded and was to take effect only upon 
reasonably strict compliance with all the prescribed requisites. 





court shall be satisfied that they are genuine and in other respects within the provisions 
of this Section. This Section shall apply to all entries made in the regular course of 
business whether or not they are the records of one of the parties to the action or 
relate to transactions between such parties and whether or not the party against whom 
they are used had any knowledge of or acquiesced in the making of such entries and 
in criminal as well as in civil cases or proceedings.” Wis. Stat. (1945) §327.25. 

8It was held in Dohmen v. Blum’s Estate, 137 Wis. 560, 119 N.W. 349 (1909) that 
to be eligible under the language of Section 4189 of the Revised Statutes of 1898 (sub- 
sequently Section 327.25), the account books involved would have to be books other 
than those described in Section 4186 (subsequently Section 327.24); see also Estate of 
Wallschlaeger, 187 Wis. 640, 205 N.W. 402 (1925). 

92 Jones, Evipence (4th ed. 1938) 1073, 1090. 

10 Kelly v. Crawford, 112 Wis. 368, 88 N.W. 296 (1901); cited with approval in 
Markgraf v. Columbia Bank of Lodi, 203 Wis. 429, 233 N.W. 782 (1930), where 
sheets of paper offered in connection with the testimony of a third person were held 
improperly received in evidence because the statutory requirements were not met. En- 
tries were also held inadmissible in Estate of Wallschlaeger, 187 Wis. 640, 205 N.W. 
402 (1925); Estate of Patterson, 201 Wis. 362, 230 N.W. 137 (1930); Bielke v. Knaack, 
207 Wis. 490, 242 N.W. 176 (1932), where the admission of certain records was held 
to be in error but not prejudicial. 
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However, in a 1946 decision" the court, referring to the Federal statute! 
as being “of like import” and to a recent construction of such statute by 
the United States Supreme Court,!° stated that Section 327.25 “should also 
receive a liberal interpretation to carry out its purpose.” 

The question often arises whether business entries may be used as a 
memorandum to refresh recollection. 

Although entries may be held not to be competent to prove the facts 
recorded, yet they may properly be used as memoranda for refreshing 
the memory of the witness.** 

The Wisconsin Supreme Court early held that where books were held 
inadmissible as business entries, the plaintiff who was incompetent to 
testify to the transaction with the defendant could not use such books as 
memoranda to refresh his memory.!° It later held that although inadmis- 
sible entries could not be used by a party to the alleged transaction with 
the defendant, such items could be used to refresh the recollection of a 
third person who had been present at the time of the transaction and 
was presently competent to testify to it.® A public officer who neither 
made an arrest nor the alleged entries upon a police precinct record was 
held not competent to identify the report nor to use it to refresh his recol- 
lection.” 

The fact that books were used as memoranda either to refresh the 





11 Stella Cheese Co. v. Chicago, St. P., M. & O. Ry. Co., 248 Wis. 196, 21 N.W. (2d) 
655 (1946). 

12“In any court of the United States and in any court established by Act of Con- 
gress, any writing or record, whether in the form of an entry in a book or otherwise, 
made as a memorandum or record of any act, transaction, occurrence, or event, shall be 
admissible as evidence of said act, transaction, occurrence, or event, if it shall appear 
that it was made in the regular course of any business, and that it was the regular 
course of such business to make such memorandum or record at the time of such act, 
transaction, occurrence, or event or within a reasonable time thereafter. All other cir- 
cumstances of the making of such writing or record, including lack of personal knowl- 
edge by the entrant or marker, may be shown to affect its weight, but they shall not 
affect its admissibility. The term ‘business’ shall include business, profession, occupa- 
tion, and calling of every kind.” 49 Srar. 1561 (1936), 28 U.S.C.A. §695. 

13 Palmer v. Hoffman, 318 U.S. 109 (1943), where a statement of a railroad engineer, 
as to his version of a grade crossing accident (which occurred two days before) signed 
in an interview with representatives of his employer and of the State Public Utilities 
Commission was held not to have been made in the regular course of business and 
therefore not admissible. The court stated that the statement was not typical of en- 
tries made systematically or as routine and that the Act should be liberally interpreted, 
but “regular course” of business must find its meaning in the inherent nature of the 
business in question and in the methods systematically employed for the conduct of the 
business as a business. Despite the “liberal interpretation” language of the court, the 
decision was substantially a strict construction. 

142 Jones, Evipence (4th ed. 1938) 1072. 

15 Dohmen v. Blum’s Estate, 137 Wis. 560, 119 N.W. 349 (1909). 

16 Estate of Wallschlaeger, 187 Wis. 640, 205 N.W. 402 (1925). 

17 Rissling v. Milwaukee Electric Ry. & Light Co., 203 Wis. 554, 234 N.W. 879 


(1931). 
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recollection of defendant’s witness as to a transaction of which he had 
personal knowledge, or as records of past recollection of the witness and 
of the defendant where recollection was not refreshed by the entry did not 
subject them to the limitations as to amount under Section 327.24 (3) (as 
it appeared prior to amendment); although the entries were in the writ- 
ing of the witness, they were nevertheless proper records of the defendant’s 
past recollection." 


Where there were presented in evidence certain lists prepared from 
defendant’s books and records by its employees, who testified to their 
correctness, and where such books and records were available for plain- 
tiffs examination, the court held that the lists were properly received as 
the testimony of an employee, rather than as original evidence, despite 
plaintiff's contention that such books and records could not have been 
received because of the failure to meet the requisites of Section 327.25.!9 


No reference to the business entries’ statutes appears in a decision that 
a corporation’s minute book, when properly authenticated, is evidence of 
the particular transaction involved, which was the adoption of a resolu- 
tion by the board of directors of the corporation.” 

In connection with Sections 327.24 and 327.25, covering business en- 
tries, reference is made to a number of related statutes which have some 
bearing on the question. Section 327.18, providing that official records 
shall be evidence of the facts stated therein, has been discussed in detail in 
connection with Section 515 of the Model Code.”! Sections 328.23 and 
328.24 provide for the receipt in evidence of books of insurance com- 


panies and of banks. 


The 1945 Wisconsin Legislature enacted Section 327.29 as follows: 
327.29. Photostatic, microphotographic and photographic reproduc- 
tions. Any photostatic, microphotographic or photographic reproduc- 
tion of a writing or record made in a manner and on film that complies 
with the minimum standards approved for permanent photographic 
records by the national bureau of standards, whether in the form of an 
entry in a book or otherwise, and made as a memorandum or record 
of any act, transaction, occurrence or event, shall be admissible in evi- 
dence in proof of such act, transaction, occurrence or event, if made in 
the regular course of any business and if it was the regular course 
of such business to make such memorandum or record or photostatic, 
microphotographic or photographic reproduction at the time of such 
act, transaction, occurrence or event or within a reasonable time 





18 Dahl v. H. C. Crook Realty Co., 208 Wis. 506, 243 N.W. 426 (1932). 

19Graton & Knight Co. v. Mayville Shoe Corporation, 247 Wis. 11, 18 N.W. (2d) 
359 (1945). 
20 Lisbon Town Fire Ins. Co. v. Tracy, 236 Wis. 651, 296 N.W. 126 (1941). 
21 Steinmetz, Official Written Statements, (1944) Wis. L. Rev. 270. 
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thereafter. All other circumstances of the making of such writing or 
record, or photostatic, microphotographic or photographic reproduc- 
tion thereof, including lack of personal knowledge by the entrant or 
maker, may be shown to affect the weight, but not the admissibility 
thereof. As used in this section the term ‘business’ shall mean and in- 
clude business, industry, profession, occupation and calling of every 
kind, including all functions of state, county and municipal govern- 
ment. The provisions of this section shall supersede any provision of 
law in conflict therewith. 

There has as yet been no construction of the language of this section. 
To some extent it appears to be based on the language of Rule 514 of the 
Model Code of Evidence. However, it is limited to specified types of 
reproductions of writings or records. Furthermore, evidence of absence of 
a writing or record is not admissible as tending to prove the non-occurrence 
or non-existence of the act or event. Nor is the existence of a condition in- 
cluded in the provision. Confusion may arise from the fact that a certain 
type of reproduction of a writing or record is to be admissible in evidence 
in proof of an act, transaction, occurrence or event, if made in the regular 
course of any business, etc., although the writing or record which is re- 
produced may not necessarily qualify as admissible evidence under the 
other applicable statutes, Sections 327.24 and 327.25. 


The Wisconsin Supreme Court in a recent decision discussed the 
Model Business Entries Act proposed by the Commonwealth Fund Re- 
search Committee and stated that the proposal was long ante-dated by 
Section 327.25, and that Section 327.25, as amended in 1927, was in sub- 
stantial accord with the Federal Act which, in turn, was “in exact accord 
with the proposed statute ....” The 1939 amendments to Section 327.25, 
if anything, served to strengthen the substantial accord between that pro- 
vision and the Commonwealth proposal. Accordingly, the differences 
pointed out by the Comment between Rule 514 and the Commonwealth 
Act exist to a considerable extent between the Rule and Section 327.25, 
with a possible exception in the case of personal knowledge by the entrant 
or transmitter of the information. 

The apparent simplicity of Rule 514 as contrasted with the several Wis- 
consin statutes, together with its advantages in applying to conditions as 
well as to events, to all types of businesses, and to instances where memo- 
randa may be absent so as to be evidence of the non-occurrence of the event 
and the advantages arising from use of uniformly adopted statutes, are such 
that, in the writer’s opinion, it would be desirable for the Wisconsin Legis- 
lature to adopt Rule 514 and eliminate such statutes as thereby become un- 


necessary. 





NOTES AND COMMENTS 


ConsTITUTIONAL Law—Power or States To Require AppiTIONAL QUALI- 
FICATIONS FOR SENATORS—THE McCartuy Decision—By a unanimous deci- 
sion,! the Supreme Court of Wisconsin dismissed the petition brought by 
Fred F. Wettengel for leave to commence an original action to have the 
court cancel the certificate issued by the state board of canvassers designat- 
ing Joseph R. McCarthy as the senatorial candidate for the Republican 
party and to compel it to issue one designating Robert M. LaFollette as the 
candidate for that position. The court dismissed the petition on the ground 
that it had no jurisdiction. 


The main argument of the petitioner centered on Article VII, Section 10 
of the Wisconsin constitution: 


Each of the judges of the supreme and circuit courts shall hold no 
office of public trust during the term for which they are respectively 


elected, and all votes for either of them for any office, except a judicial 
office, given by the legislature or the people, shall be void. 


The petitioner contended that Joseph R. McCarthy was a circuit court 
judge, the office of United States Senator was clearly an office of public 
trust, and that Judge McCarthy could not be eligible to hold such office 
under the Wisconsin constitution. The court held that since the petition 
concerned the choice of a United States Senator, the decision must be 
made, not according to the Wisconsin constitution but according to federal 
law, especially Article I, Sections 3, 4, and 5 of the United States Con- 
stitution. 


Under Section 4* the question as to whether the term “elections” in- 





1State ex. rel. Wettengel v. Zimmerman, —Wis. —, 24 N.W. (2d) 504 (1946). 

2 A search was made to discover whether the framers of the Wisconsin constitution 
imtended to include federal offices in §10 but no evidence was found that the question 
ever arose. It is the opinion of the writer that the framers did not realize §10 con- 
flicted with the United States Constitution and that it was intended to prevent supreme 
and circuit court judges from holding such a position as senator, the reason being that 
in the interest of public policy judges should hold themselves aloof from party politics 
and political campaigns during their terms of office. 

3 “The times, places and manner of holding elections for senators and representatives, 
shall be prescribed in each state by the legislature thereof; but the congress may at any 
time by law make or alter such regulations, except as to the places of choosing sena- 
Rg 
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cludes primary elections was decided in United States v. Classic* in which 
the United States Supreme Court declared: 
. .. the authority of Congress, given by Section 4, includes the author- 
ity to regulate primary elections when . . . they are a step in the exer- 
cise by the people of their choice of representatives in Congress. 
This decision, which has recently been affirmed,” resolved all doubts on 
the question which had resulted from previous holdings of the Court,® and 


clearly makes the primary elections of Wisconsin subject to the same federal 
7 


control as the general elections. 
Under Section 5% it is very well established that once a candidate has 
been by the proper election official declared elected to either house of Con- 
gress, neither federal courts nor state courts have jurisdiction to judge of 
the returns or election.® 
The primary question presented by this case arises under Section 3 '° 
which fixes the qualifications required for senators. The question is wheth- 





4 Ata. Cope ANN. (Michie, 1940) $426. “Any person who, without legal cause or 
good excuse, enters . . . on the premises of another, after having been warned, within 
six months preceding not to do so; or any person, who, having entered . . . on the 
premises of another without having been warned within six months not to do so, and 
fails or refuses, without legal cause or good excuse, to leave immediately on being 
ordered or requested to do so by the person in possession, his agent or representative, 
shall, on conviction, be fined not more than one hundred dollars, and may also be im- 
prisoned in the county jail, or sentenced to hard labor for the county for not more than 
three months.” 

6 Newberry v. United States, 256 U.S. 232 (1921); Grovey v. Townsend, 295 U.S. 
45 (1935). 

5 Smith v. Allwright, 321 U.S. 649 (1944). 

7 The question of whether or not primary elections are subject to federal control prob- 
ably would not vary the decision of this case. In Stockton v. McFarland, 56 Ariz. 138, 
106 P. (2d) 328 (1940) and Chandler v. Howell, 104 Wash. 99, 175 Pac. 569 (1918), 
the courts got the same result although holding that primaries were not subject to 
federal control. Both of these cases were decided before the Classic decision had settled 
this question. The holdings of the courts were to the effect that even though primaries 
were not subject to federal control, a state could not require additional qualifications to 
those set forth in the United States Constitution. 

8 “Each house shall be the judge of the elections, returns and qualifications of its own 
members . . . 

9Sevilla v. Elizalde, 112 F. (2d) 29 (1940); Keogh v. Horner, 8 F. Supp. 933 
(1934); State ex. rel. McDill v. State Board of Canvassers, 36 Wis. 498 (1874); Mc- 
Leod v. Kelly, 304 Mich. 120, 7 N.W. (2d) 240 (1942); Williams v. Maas, 198 Minn. 
516, 270 N.W. 586 (1936); Burchell v. State Board of Election Commissioners, 252 Ky. 
823, 68 S.W. (2d) 427 (1934); State ex rel. 25°Voters v. Selvig, 170 Minn. 406, 212 
N.W. 604 (1927). 

Parallel holdings under state constitutions giving state legislatures power to deter- 
mine qualifications of their numbers: Reif v. Barrett, 355 Ill. 104, 188 N.W. 889 
(1933); Greenwood v. Board of Registrars, 282 Mass. 74, 184 N.E. 390 (1933); Dinan 
v. Swig, 223 Mass. 516, 112 N.E. 91 (1916); Covington v. Buffet, 90 Md. 569, 45 
Atl. 204, (1900); Attorney General v. Board of Canvassers, 155 Mich. 44, 118 N.W. 
584 (1908); Dalton v. State, 43 Ohio St. 652, 3 N.E. 685 (1885). 

10“ | | . No person shall be a senator who shall not have attained to the age of 
thirty years, and been nine years a citizen of the United States, and who shall not, 
when elected, be an inhabitant of that state for which he shall be chosen.” 
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er the qualifications listed in Section 3 are the only ones which must be 
satisfied or whether a state may add to these other qualifications deemed 
necessary for public policy reasons. Even before the Constitution was 
adopted, Hamilton gave his opinion on the question, saying: 

The qualifications of persons who may choose, or be chosen, . . . are 

defined and fixed in the Constitution and are unalterable by the legis- 

lature." 
As early as 1807 the question was presented to the House of Representatives 
when one William McCreery had his right to a seat in Congress ques- 
tioned on the ground that the state from which he was elected had added 
another qualification, which he did not have, to those fixed by the Consti- 
tution. The House voted to seat him in spite of this.1? 

In 1855 the Senate was faced with a similar problem and gave the same 
answer.’ The facts in that case were very similar to those in the present 
case. Judge Lyman Trumbull was elected to the Senate by the Illinois legis- 
lature, and the Illinois constitution had a provision similar to Section 10 
of the Wisconsin constitution except that it specifically stated it applied 
to federal offices. Nevertheless, Trumbull was seated and this seems to be 
the well settled rule with reference to attempts by the states to impose 
qualifications additional to those fixed by the Constitution. 

The attempts of states to require qualifications other than those named 
in Section 3 have been uniformly repulsed by state courts. Stockton v. Mc- 
Farland ™ concerned a case identical to this one. Article VI, Section 11 of 
the Arizona constitution reads: 

Judges of the Supreme Court and judges of the superior court shall 

not be eligible to any office or public employment other than a judicial 

office of employment during the term for which they shall have been 
elected. 


The defendant was judge of a superior court and the plaintiff was a rival 
candidate for nomination in the Democratic primary. The plaintiff asked 
for a declaratory judgment to the effect that the defendant was ineligible 
to run or have his name placed on the ballot. The Arizona court said: 
The precise question, determinative of the issue, is whether a state, 
through its constitution or statutes, can add to or take away from the 
qualifications of a member of Congress prescribed by the Constitution 
of the United States. 





11 Federalist LX. 

1217 AnNaLs oF Conc. 1237 (1807). 

13 Conc. Giose, 34th Cong., Ist Sess (1855). 

14“The judges of the supreme and circuit courts shall not be eligible to any other 
office or public trust of profit in this state, or the United States, during the term for 
which they are elected . . .” Illinois constitution of 1848, Art. 5, §10. 

1556 Ariz. 138, 106 P. (2d) 328 (1940). 
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The court held that a state had no such power and dismissed the case. 

In State ex rel. Chandler v. Howell, Secretary of State *® a justice of the 
state supreme court had resigned to become a candidate for the House of 
Representatives. The petitioner sought to enjoin the printing of his name 
on the primary ballot, because Article 4, Section 15 of the Washington 
constitution provided that judges of the supreme court and of the superior 
court should be ineligible to any other office or employment during the 
term for which they had been elected. The court held that the states 
could not vary or add to the qualifications set forth in the Constitution. 
The court added that the fact that a judge takes an oath of allegiance to 
the state constitution has no effect in such circumstances, since the judge 
also takes an oath to the United States Constitution and the latter is supe- 
rior when there is any conflict.1* 

State ex rel. Eaton v. Schmahl, Secretary of State,\* concerned a provision 
in the Minnesota constitution prohibiting any person who had been con- 
victed of a felony from holding public office. Proceedings were brought 
to restrain the secretary of state from placing the name of a candidate for 
the Senate on the primary election ballot on the grounds that the candidate 
had been convicted of a felony. The court dismissed the proceedings on 
the grounds that the position of Senator is a federal office created by the 
Constitution; a state is without authority to enlarge or modify these in 
any way; and the provision of the Minnesota constitution on the right to 
hold public office can have no application to the office of United States 
Senator. 

Ekwall v. Stadelman, Secretary of State, was a mandamus action 
brought by a judge of a circuit court to compel the secretary of state to 
accept and file his declaration of candidacy for office of representative in 
Congress. By state statute a judge had to take the following oath on enter- 
ing office: 

I will not accept any other office, except judicial offices, during the 

time for which I have been elected. 


On the basis of this oath the secretary of state refused to accept the can- 
didacy of the judge, but the court granted the writ. Concerning the quali- 
fications fixed by the Constitution for members of Congress, the court said: 


If no person can be elected to that office who does not possess these 
qualifications, it follows by a familiar rule of interpretation that any 





16 104 Wash. 99, 175 Pac. 569 (1918). 

17 There have been similar comments concerning the oath Judge McCarthy took as 
a circuit judge. While the Wisconsin court made no comment on the point, it seems 
obvious that the ruling of the Washington court is correct. 

18 140 Minn. 167, 167 N.W. 481 (1918). 

19 146 Ore. 439, 30 P. (2d) 1037 (1934). 
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person who does possess them may be elected. The very enumeration 
of them excludes the idea that, in the adoption of the Constitution, 
the people intended that there should be any other qualifications. 


The court quoted from several leading authorities in establishing this 
point.?° 

The Wisconsin court did not cite any of the last four mentioned cases, 
but it did cite State ex rel. Sundfor v. Thorson.*) This case arose out of a 
North Dakota statute declaring: 

That any person who was a candidate for nomination for office at a 

primary election in any year and who was defeated for said office shall 

not be eligible as a candidate for the same office at the ensuing general 

election. 
A candidate for Congress was defeated in the primary and sought to run 
as an independent in the general election. Action was brought to restrain 
the secretary of state from certifying the name, but the court dismissed the 
action on the grounds that the statute in effect set up qualifications for a 
federal office and a state has no power to do this since such qualifications 
are fixed by the Constitution. : 

The North Dakota court in the above case distinguished its decision 
from one given by the Nebraska court in a similar case.2* The Nebraska 
statute provided that 


. . no candidate defeated at the primary elections shall be permitted 
to file by petition in the general election next following. 


The. petitioner had been defeated as a candidate for governor in the pri- 
mary election and then filed by petition his candidacy for United States 
Senator. The court refused to issue the writ of mandamus to require the 
secretary of state to accept this petition and held that the statute applied 
to federal as well as state offices. The court insisted that the issue was not 
whether he could be a candidate but whether he could be nominated by 
petition and have his name printed on the ballot at the state’s expense. 
The opinion expressly states that the petitioner could still be a candidate for 
the federal office and could be elected if his name were written in by a 
sufficient number of electors. The court concludes with: 

Relator has all the qualifications for the office of Senator. The state 

statute in no manner seeks to add other qualifications. It does not pre- 

vent him from being a candidate. 


The court does not mention the possibility that the practical effect of not 





20 Story, COMMENTARIES ON THE CONSTITUTION, §625; 1 KENT, COMMENTARIES, 229, 
note (f); Cootey, GENERAL PRINCIPLEs oF ConstTITUTIONAL Law (3rd ed.) 285. 

2172 N.D. 246, 6 N.W. (2d) 89 (1942). 

22 State ex rel. O'Sullivan v. Swanson, Secretary of State, 127 Neb. 806, 257 N.W. 
255 (1934). 
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allowing a candidate’s name on the ballot and of forcing him to conduct 
a “write-in” campaign is usually tantamount to prohibiting him from being 
a candidate. 

Although the states seem’ to be unanimous in holding that the qualifica- 
tions fixed in the Constitution by Article I, Section 3 are exclusive and 
cannot be varied in any way by state constitutions or statutes, the United 
States Supreme Court has yet to make such a direct holding. This could 
be interpreted as mute evidence that the question is regarded as settled by 
the unvaried opinions of the lesser courts. Nevertheless, it seems conceiv- 
able, although quite improbable, that a contrary decision could be arrived at. 
There is nothing in Section 3 that declares the qualifications set forth 
therein to be exclusive or that forbids a state to place additional qualifica- 
tions on its members of Congress. Therefore, it might be argued that 
the states had concurrent power in the fixing of qualifications for its rep- 
resentatives in the two houses of Congress. The leading case on concurrent 
power of the federal and state governments, Cooley v. Board of Wardens of 
Philadelphia,* held that the mere grant of a power to the federal govern- 
ment does not necessarily imply a prohibition on the states to exercise 
the same power; and if the existence of a power in Congress is compatible 
with the existence of a similar power in the states, the states may exercise 


such power. 

There can be no denial that a state has an important interest in what 
qualifications its representatives in Congress should possess and it might 
well be contended that the qualifications fixed by Section 3, inasmuch as 
they are few in number and general in character, are not exclusive but are 
merely the minimum requirements for the position, and that a state has 
the right to require additional qualifications. Likewise, the word “quali- 
fications” contained in Section 5 could be construed to refer not only to the 
qualifications enumerated in Section 3 but also to those fixed by state 
constitutions and statutes. It is repeated that the possibility of such a deci- 
sion is very remote and would be, in the opinion of this writer, unfortu- 
nate, for it would result in a complete lack of uniformity in regard to 
qualifications of members of Congress. Regardless of whether the provi- 
sion in the Wisconsin constitution is justifiable or not, to hold it valid 
would allow a state to require any qualifications whatsoever of its members 
of Congress, no matter how unjustifiable they might be. Such a right 
might easily be abused, even though each house of Congress makes the 
final decision as to the qualifications of its members. It is also submitted 
that, granted a state has considerable interest in the qualifications of its 





2312 How. 299 (U.S. 1851), 
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members of Congress, the citizens of a state, by their choice of candidates, 
can effectively require any qualifications they deem necessary, and that it 
is unnecessary to include such qualifications in the state constitution or 


statutes. 


Louis D. Gace, Jr. 





CrmminAL Law—Mentat Derect—Partiat Responsisitiry—In the re- 
cent case of Fisher v. United States‘ the problem of whether the doctrine 
of partial responsibility should be used to lower murder from first to 
second degree was argued and decided. This case concerned the murder 
of a librarian by a mentally subnormal janitor. The librarian after com- 
plaining of the janitor’s work called him “a black nigger”. This roused 
him to such an extent that he clubbed her into unconsciousness and when 
she revived and screamed, stabbed her in the throat. 


At the trial in the District Court of the United States for the District of 
Columbia, testimony of psychiatrists was introduced which showed that 
the accused was psychopathic and emotionally aggressive. The defense 
counsel pleaded that the accused did not deliberate and premeditate as the 
District of Columbia statute required for first degree murder? and that 
therefore he was guilty only of murder in the second degree.* The defense 
was that the defendant should be judged not by theoretical normality, but 
by his own personal traits and that by examining those traits it could be 
seen that the defendant was incapable of the deliberate and pre-meditated 
malice necessary for first degree murder, even though the jury should find 
that he was legally sane in the sense that he knew right from wrong and 
that his will was capable of controlling his impulses. An instruction * was 
requested and refused which would have charged the jury to this effect. 
Instead, the usual instruction as to the issues of insanity, irresistible impulse, 





166 Sup. Ct. 1318 (1946). 

2D. C. Cope (1940) tit. 22, §2401, “Whoever being of sound memory and discre- 
tion, kills another purposely, either of deliberate and premeditated malice . . . ,is guilty 
of murder in the first degree.” 

3D. C. Cope (1940) tit. 22, §2403, “Whoever with malice afore-thought, except as 
provided in Sections 22-2401, 22-2402, kills another,, is guilty of murder in the second 
degree.” 

4The instruction requested was: 

“The jury is instructed that in considering the question of intent or lack of intent to 
kill on the part of the defendant, the question of premeditation or no premeditation, 
deliberation or no deliberation, whether or not the defendant at the time of the fatal 
acts was of sound memory and discretion, it should consider the entire personality of 
the defendant, his mental, nervous, emotional and physical characteristics as developed 
by the evidence in the case.” 
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malice, premeditation ® and deliberation® was given. The defendant was 
convicted of first degree murder and was sentenced to death by electrocu- 
tion as required by the statute. 


The Supreme Court affirmed the decision below and held that the in- 
struction was correctly given. The majority of the court held that the 
separation of murder into two degrees was “not sufficient” to require the 
submission of mental or emotional characteristics to the jury by special 
instruction and that the established law of the District of Columbia does 
not give an accused a defense of mental weakness, short of legal insanity. 


The theory of the dissenting justices, Frankfurter, Murphy, and Rut- 
ledge, was that when Congress acted in 1901 and made the distinction 
between first and second degree murder rest on “deliberate and premedi- 
tated malice”, they meant that that requirement must be met before there 
can be a conviction of first degree murder. Here, they felt that this require- 
ment had not been met and that therefore the accused should not have 
been convicted of first degree murder. The minority judges also felt that 
the instruction actually given by the lower court was inadequate and did 
not bring the need of deliberation and premeditation clearly and sharply 
to the minds of the jurors. 


The net result of these opinions seems to be a rejection by the majority 
of any idea of partial responsibility, of the existence of any mental factors 
short of legal insanity, which would mitigate the offense committed; and 
a feeling on the part of the minority that mental weakness can effect 
the factors necessary for a conviction of first degree murder and can de- 
mand that the offense be lowered to murder in the second degree. 


The court in the situation here presented had a choice of following 
either Hopt v. Utah" or United States v. Lee.’ In the Hopt case the de- 
fendant was convicted of first degree murder by the District Court for 
the Territory of Utah, which refused to instruct ® the jury to consider the 
intoxication of the defendant upon the question of whether or not he was 





5“Then, there is the element of premeditation. That is, giving thought, before act- 
ing, to the idea of taking a human life and reaching a definite decision to kill. In 
short, premeditation is the formation of the specific intent to kill.” 

6 “Deliberation, that term of which you have heard much in the arguments and 
one of the elements of murder in the first degree, is consideration and reflection upon 
the preconceived design to kill; turning it over in the mind; giving it second thought. 

“Although formation of a design to kill may be instantaneous, as quick as thought 
itself, the mental process of deliberating upon such a design does require that an 
appreciable time elapse before formation of the design and the fatal act within which 
there is, in fact, deliberation.” 

7104 U.S. 631 (1881). 

815 D. C. 489, 4 Mackey 489, 54 Am. Rep. 293 (1886). 

° The instruction was requested that: 
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capable of entertaining the intent necessary for first degree murder. The 
U. S. Supreme Court, reversing the district court, held: 
When a statute establishing different degrees of murder requires de- 
liberate and premeditated malice in order to constitute murder in the 
first degree, the question whether the accused is in a condition of mind, 
by reason of drunkenness or otherwise, as to be incapable of deliberate 
premeditation, necessarily becomes a material subject of consideration 
by the jury. (Italics added). 
The majority of the court in the principal case tried to distinguish the Hopt 
case by saying that a statute in the territory of Utah established such a 
rule in intoxication cases. It should be noted that the District of Columbia 
statute here involved requires “deliberate and premeditated malice” as did 
the Utah statute. Mr. Justice Murphy, in his dissent, suggested that the 
Hopt case, since cited with approval in later non-insanity cases,’ should 
control the principal case. 

In United States v. Lee the defendant, who had been convicted of mur- 
der, attempted unsuccessfully to have his crime reduced to manslaughter 
because of his alleged mental weakness. An instruction to the effect that 
an absence of intent and premeditation would so reduce the crime was 
requested and refused. The Supreme Court said that such an instruction 1 

rests upon the idea that there is a grade of insanity not sufficient to 
acquit the party of the crime of manslaughter and yet sufficient to ac- 
quit him of the crime of murder; the law does not recognize such dis- 
tinctions . . . The rule of law is very plain that in order that the plea 
of insanity shall prevail, there must have been that mental condition 
of the party which disables him from distinguishing between right and 
wrong in respect to the act committed. 


This is the case on which the majority depends when it said that the law 
of the District of Columbia was abundantly clear on the subject. The Lee 
case was decided, however, before Congress in 1901 split the crime of mur- 
der in the District of Columbia into degrees according to the presence or 
absence of deliberate and premeditated malice. 

The theory of partial responsibility has been accepted in England; ?” 





“The degree of the offense depends entirely upon the question whether the killing 
was wilful, deliberate, and premeditated, and upon that question it is proper for the 
jury to consider evidence of intoxication; if such there be; not upon the ground that 
drunkeness renders a criminal act less criminal, or can be received in extenuation or ex- 
cuse, but, upon the ground that the condition of the defendant’s mind at the time the act 
was committed must be inquired after, in order to determine the question as to whether 
his mind was capable of that deliberation or premeditation which, according as they 
are present or absent, determine the degree of the crime.” 

10 Tucker v. U. S., 151 U.S. 164 (1893); Winston v. U. S. 172 U.S. 303 (1899). 

1115 D. C. 489, 495, 4 Mackey 489, 54 Am. Rep. 293 (1886). 

12 Appeal of Holder, 7 Crim. App. R. 59 (1911); Appeal of McQueen, 8 Crim. App. 
R. 89 (1912). 
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incorporated in many European codes'* and accepted by several states, 
including Wisconsin.® 

Which doctrine—that which rejects partial responsibility or that which 
accepts it—is the best? Which best represents the state of the law and 
which most successfully promotes “justice”? 

Although the majority of the court refuse to accept the doctrine of partial 
responsibility, it is based on the well recognized legal principle that all 
the elements of the crime with which the accused is charged must be pres- 
ent in order to convict. If because of intoxication, “heat of passion”, or 
mental defect, one of the elements—the deliberate and premeditated mal- 
ice—is not found, the accused certainly should not be convicted of first 


degree murder, which requires that element. 


The theory of partial responsibility has long been applied in cases in- 
volving intoxication '® and crimes committed in the heat of passion. 
Surely, as a dissenting judge in State v. Martin *® said: 


17 


It is an abhorrent idea to contemplate that in a case of intoxication 
resulting even from the voluntary act of the person, if by reason of 
such intoxication his mind is in such a state that he cannot form an 
intent to take life or to deliberate or to premeditate, a jury should take 
that factor into consideration, and may convict him of murder in the 
second degree, while if a person is afflicted with a mental disease, the 
act of God, a jury may not take that factor into consideration on the 
question of premeditation, deliberation, wilfullness, or intent and must 
convict the defendant of murder in the first degree if he fails to satisfy 
the jury that his mental condition was such that at the time of the 
commission of the act, he did not understand the nature of the act 





13 Hall, Intoxication and Criminal Responsibility, (1944) 57 Harv. L. Rev. 1045, 
1081. 

14 New York in People v. Moran, 249 N.Y. 179, 163 N.E. 553 (1928) at least gives 
lip service to the doctrine; Utah in State v. Anselmo, 46 Utah 137, 148 Pac. 1071 
(1915); Connecticut in Anderson v. State 43 Conn. 514, 526, 21 Am. Rep. 669 (1876) 
and State v. Johnson, 40 Conn. 136, 143 (1873). 

15 Wisconsin was added to the ranks of those states which accept the doctrine when 
the Wisconsin Court decided Hempton v. State, 111 Wis. 127, 86 N.W. 596 (1901). In 
that case the Wisconsin court was faced with a situation involving both mental weak- 
ness and intoxication. The court there held: 

“On a plea of not guilty evidence is permissible tending to show a condition of 
mind, whether produced by intoxicating liquor or any other cause rendering the accused 
incapable of forming a specific intent to commit the crime of murder at the time of 
the alleged offense and bearing on the character of the offense, . . . If from passion, 
stimulated by liquor or from any other cause he for the moment is unable to exercise 
his reason and while he is in such a condition, though conscious of what he is doing, 
and not so completely bereft of reason as to be legally irresponsible, he is uncontroll- 
ably moved thereby to, and does wrongfully kill another, he cannot be convicted of 
murder in the first degree.” (Italics added). This is the only Wisconsin pronounce- 
ment which is directly in point, although in State v. Johnson, 233 Wis. 668, 290 N.W. 
159 (1940) and in Simeich v. State, 243 Wis. 439, 10 N.W. (2d) 161 (1943), there 


are points of similarity. 





January] NOTES AND COMMENTS 113 


which he was doing and was unable to distinguish right from wrong. 

The main objections? to the doctrine of partial responsibility are: 

1. the difficulty of determining the existence of partial insanity and 
whether that mental condition is connected with the crime; 

2. the complaint that the doctrine would result in as many grades of 
responsibility as there are grades of insanity; 

3. the problem of the weight to be given such evidence when alienists 
disagree, and 

4. that logically the same doctrine could apply to all crimes requiring 
specific intent, and, if this were done, it would result in partially insane 
criminals being given shorter terms and then being turned loose upon 
society. 

These objections are, of course, of varying weight. The problem pointed 
out by the first and third objections exist as to the whole insanity issue and, 
as there, the testimony as to the accused’s menal state should be given by 
expert witnesses after complete examinations. The answer to the fourth, 
and probably the most important objection, lies in the establishment of 
places of treatment, such as homes for defective delinquents. In such places 
the defectives would be kept until they would be able to go again into 
society without constituting a menace. This treatment for the partially 
irresponsible could come after the period of detention, as in Germany and 
Italy, or the two could be combined if the penal sentence was indeterminate. 

Against these objections should be balanced two categories of reasons 
for the doctrine: those demanded by “justice” and those urged for the 
protection of society. Justice requires that the punishment meted out be 
proportionate to the guilt, subjective as well as objective, of the accused. 
When standards as to guilt are correlated with standards as to punishment, 
those standardized requirements should be met before the punishment so 
measured could be carried out. Furthermore a practical consideration ex- 
ists—the reluctance of juries to send persons to their deaths *° who, although 
not legally insane, were not fully responsible for their acts. This reluctance 
will often return to society defective delinquents who are still dangerous. 
If the doctrine of partial responsibility were applied, such persons would 





16 State v. Johnson, 40 Conn. 136, 143 (1873); Keenan v. Commonweath, 44 Pa. 
55 (1862); Terrill v. State, 74 Wis. 2778, 42 N.W. 243 (1889). 

17 Collins v. State, 102 Ark. 180, 143 S. W. 1075 (1912); Maher v. People, 10 Mich. 
aa 81 Am. Dec. 781 (1862); Commonwealth v. Collandro, 231 Pa. 344, 80 Atl. 571 

11). 

18 102 N. J. L. 388, 132 Atl. 93 (1926). 

19See Weihofen, Partial Insanity and Criminal Intent, (1930) 24 Itu. L. Rev. 505. 

20D. C. Cope (1940) tit. 22, §2404, “The punishment of murder in the first de- 
gree shall be death by electrocution. The punishment of murder in the second de- 
gree shall be imprisonment for life, or for not less than twenty years.” 
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first be examined, then treated, and in many cases cured before they en- 
tered again into the community. 

The United States Supreme Court in the principal case could have 
helped lead the courts of this country to a greater humanizing and civiliz- 
ing of the criminal law. The court failed to do so. This is regrettable, for 
it has put a formidable block in the way of the greater acceptance of a 
doctrine which would work towards justice, and towards a more efficient 


protection of society. 
Berry R. Brown 





TAXATION—EMBEZZLED Funps iv Hanps oF EMBEZZLER as INcomE—In 
the recent case Commissioner of Internal Revenue v. Wilcox,’ the United 
States Supreme Court, ruling on the question for the first time, held that 
embezzled funds in the hands of the embezzler were not income under 
Section 22(a) of the Internal Revenue Code.? The Court, affirming the 
court below,® said that the Tax Court’s determination, based on prior 
decisions,* “involved a clear-cut mistake of law”. 

The dissenting opinion, by Mr. Justice Burton, said: (1) Section 22(a) 
did not differentiate between legally and illegally acquired gain. (2) The 
embezzler exercised dominion over the fund so as to treat it as his own. 
(3) The Treasury Department should not have to decide when a possessor’s 
claims are without legal warrant. 

Mr. Justice Murphy, speaking for the majority, said that the essence of 
taxable income is “the accrual of some gain, profit, or benefit”. But not 
every benefit received is a taxable gain. Taxable gain for the present pur- 
poses is conditioned upon: 

(1) a bona fide legal or equitable claim of right to the gain, and 

(2) the absence of an unconditional obligation to repay or return what 

would otherwise be a gain. 
Neither was found by the Court to be present in this case. 
The Court said that although ownership does not reflect the “outer 





1327 U. S. 404 (1946). Bookkeeper embezzled funds and lost it all in gambling. 
Employer did not forgive him. Tax Court held this to be taxable income. Circuit Court 
of Appeals for the Ninth Circuit reversed. Supreme Court affirmed the Circuit Court. 

226 U. S. C. 22(a) provides, in part, in the definition of gross income: “gains, prof- 
its, and income derived from . . . dealings in property . . . growing out of ownership 
or use of or interest in such property; . . . the transaction of any business carried on 
for gain or profit, or gains or profits and income derived from any source whatever”. 
(italics added) 

3148 F. (2d) 933 (C. C. A. 9th, 1945). 

4The Supreme Court referred to 43 B.T.A. 221 (1941), footnote 7, the Kurrle case, 
footnote 7, and G. C. M. 16572, footnote 7. 





January] NOTES AND COMMENTS 115 


boundaries of taxation”, as where settlor of a trust is taxed on the income 
of the corpus on the theory that he controls it,” dominion is not decisive 
in all cases. The Court thought that a proper analogy was between an 
embezzlement and a loan transaction. In both there is an unconditional 
obligation to repay. 

The Court said, also, that if the victim of the embezzlement forgave’ the 
act, thus discharging the embezzler’s duty to return the amount embezzled, 
or if the embezzler put the fund to use, regardless of the illegality of the 
use,® taxable gain might result. 

The Wilcox case repudiates prior cases in the Tax Court to the contrary 
and also the holdings in the majority of the Circuits.’ Some of these deci- 





5 Cases which the Board and the circuit courts quoted to sustain the proposition that 
command and not legal title is important in taxation were trust cases, where settlor 
reserved large powers of control to himself, such as those found in: Burnet, Commis- 
sioner of Internal Revenue, v. Wells, 289 U.S. 670 (1933); Helvering, Commis- 
sioner of Internal Revenue, v. Clifford, 309 U. S. 331 (1940); Commissioner of Internal 
Revenue, v. Wilson, 125 F. (2d) 307 (C. C. A. 7th, 1942). 

6The American and English courts have regularly taxed income from illegal busi- 
nesses. The courts explain this by saying that the definition of gross income no longer 
differentiates between legal and illegal businesses. The following have been taxed: 
sales of liquor illegally, United States v. Sullivan, 274 U. S. 259 (1927); bribes, Chad- 
dick v. United States, 77 F. (2d) 961 (C. C. A. 5th, 1935); race-track bookmaking, 
James P. McKenna, 1 B. T. A. 326 (1925); illegal transporting of fight pictures, George 
L. Rickard, 15 B. T. A. 316 (1929). See also L. Weiner, 10 B. T. A. 905 (1928); 
Israel Silberman, 44 B. T. A. 600 (1941); Christian H. Drige, 35 B. T. A. 829 (1937); 
Mann v. Nash, [1932] 1 K. B. 752; S. Southern, v. A. B., [1933] 1 K. B. 713; note, 
(1926) 43 A. L. R. 799; (1927) 51 A. L. R. 1026. 

7 The three earliest cases on the subject said that embezzled funds were not taxable 
income. Rau v. United States, 260 Fed. 131 (C. C. A. 2nd, 1919). The issue in this 
case was whether there had been a compromise between the commissioner and taxpay- 
er. United States v. Frank Auditors, an unreported case, decided in the second cir- 
cuit, and cited in G. C. M. 16572, C. B. XV-1, 82 (1936). The question before the 
court was whether to dismiss an indictment charging perjury and fraud in willfully 
failing to return as income property that had been stolen or embezzled. The court 
said that the property to which the taxpayer had no legal ownership could not be taxed 
to him. Steinberg v. United States, 14 F. (2d) 564 (C. C. A. 2nd, 1926), citing the 
Rau case, distinguished between proceeds from embezzlement and robbery, and pro- 
ceeds from the illegal sale of liquor. In the latter, legal title was in the offender. The 
indictment only charged the failure to return sales of liquor, and it was really not 
necessary for the court to talk about embezzlement. 

In G. C. M. 16572, C. B. XV-1, 82 (1936) these three early cases were dismissed 
as being dicta, and the General Counsel said that embezzled funds in the hands of 
the embezzler should be taxed as income. As a result of the Wilcox case, footnote 1, 
= _— was “modified” in (1946, July 1) Internal Revenue Bulletin, 21, Rule 

35. 

In the cases that were decided after the Opinion of 1936, the majority of the courts 
held that embezzled funds in the hands of the embezzler did constitute taxable gain 
under Section 22(a). National City Bank of New York, v. Helvering, Commissioner of 
Internal Revenue, 98 F. (2d) 93 (C. C. A. A. 2nd, 1938), the representative of a cor- 
poration treated the corporation’s share of profit in a deal, which consisted of bonds, as 
his own. The court, speaking through L. Hand, J., taxed the representative, on the 
theory that he held with a claim of right, title being unimportant. (See footnote 9 and 
the text to which it refers.) The court also felt that the Treasury Department should 
not have to decide when a possessor’s claim is unwarranted. Furthermore, “possession 
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sions used the analogy of cases where settlor was taxed on income from 
corpus, and the courts said that command and not title was important.’ 
Some used the analogy of cases wherein profits were received under a 
claim of right and taxpayer was later adjudged liable to return them.’ 
Others drew an analogy from the cases taxing gains realized from illegal 
businesses.?° Still others said that the broad wording of Section 22(a) 
showed a legislative intent not to differentiate between gains illegally 
received and gains legally received.'* In an Opinion by the General Coun- 
sel for the Bureau of Internal Revenue '* it was said that since there was 
a gain and since the embezzler had expended human energy, therefore the 
definition in Eisner v. Macomber was met—i.e., income is the gain from 
capital, or labor, or both." 


In all income tax problems, the question of whether there has been a 
gain and the question of who should pay the tax are both important. But 
in some cases, one factor will be a more important point in question than 





is prima facie evidence of ownership”. The court overruled the Rau case, discussed 
earlier in this footnote. In Humphreys v. Commissioner of Internal Revenue, 125 F. 
(2d) 340 (C. C. A. 7th, 1942), affirming 42 B. T. A. 85 (1940), it was held that 
ransom constituted taxable income, citing the National City Bank case. Kurrle v- 
Helvering, Commissioner of Internal Revenue, 126 F. (2d) 723 (C. C. A. 8th, 1942), 
affirming the Board and citing National City Bank case, and relying on the broad word- 
ing of Section 22(a) and the Humphreys case, taxed the embezzled funds and the 
profits made by the use of it. McKnight v. Commissioner of Internal Revenue, 127 F. 
(2d) 572 (C. C. A. 5th, 1942), reversing 43 B. T. A. 221 (1941), did mot tax the 
embezzled funds, because the embezzler had “no right nor color of right. He claimed 
none.” “In taking he incurs an equivalent debt and no gain is realized because of 
the offsetting obligation.” The court approved the definition of income set forth in 
the Eisner case, footnote 13, but apparently did not think that embezzled funds were 
included therein. If the Kurrle case could not be distinguished, then the court said 
that it did not agree with the result reached there. As to the claim of right doctrine, 
the court distinguished the North American Oil case, footnote 9, by saying that in that 
case there was real profit, not embezzled funds, and there was a real dispute in that 
case as to who was entitled to it. The National City Bank case was distinguished on 
the grounds that there was a profit there—here there was no profit. The B. T. A. 
case which the McKnight case reversed relied primarily on the National City Bank case 
and the Opinion of 1936. 

8 See footnote 5 for the trust cases in which this theory was developed. 

9 See North American Oil Consolidated, v. Burnet, Commissioner of Internal Revenue, 
286 U. S. 417, 424 (1932). A receiver was appointed pending litigation. Receiver col- 
lected income in 1916, turned it over to the oil company in 1917, and litigation was 
settled in 1922. The Court held that this was taxable income to the oil company in 
1917, because where earnings are received under a claim of right and without restric- 
tion as to the distribution, they are taxable income even though it may be found later 
that they will have to be returned. For an extensive note on the application made of this 
principle to far different fact situations, including the embezzlement cases, see (1945) 
154 A. L. R. 1276. 

10 These cases are discussed in footnote 6. 

11 Section 22(a), footnote 2, speaks about “transaction of amy business” and “gains 
or profits and income derived from amy source whatever”. (Italics added) 

12G. C. M. 16572, C. B. XV-1, 82 (1936), see footnote 7. 

13 252 U. S. 189 (1920). The Court was asked to determine whether stock dividends 


were taxable income. 
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the other. Where settlor of a trust is taxed on the income from corpus, 
there is usually no problem as to whether or not a gain was realized. The 
real question is: Who should pay the tax? In the cases where income is 
realized from illegal businesses, there is also usually no question as to 
whether there has been income. The real question is whether illegally ac- 
quired income is immune from taxation. But in the embezzlement cases, 
the real question is whether there has been any taxable gain at all. To 
bring in the trust cases or the illegal business cases, as the courts did prior 
to the Wilcox case, confuses the problem at hand. Before considering the 
problem of whether embezzler could be a taxpayer or what the effect of 
illegality is on gain, it should first be determined whether there has been 
a gain at all on which a tax should be paid. Similarly, to say that Section 
22(a) does not differentiate between legally and illegally acquired gains 
does not answer the question whether or not there is a gain in this par- 
ticular case. 

The analogy the Wilcox case drew between an embezzler and an ordi- 
nary debtor is valid. Both have an obligation to repay. Money loaned is not 
a taxable gain. But if the debt is forgiven, or if the money loaned is in- 
vested for profit, a taxable gain may result. The Wilcox case, similarly, said 
that if the embezzlement was forgiven or if the money embezzled had been 


invested and a profit realized, taxable income might result. It should fol- 
low, therefore, that the principal fund of the embezzlement, as in the 


loan, should not constitute taxable income under Section 22(a). 
Laurence A. WEINSTEIN 





Rea Property—Joint TENANcy—EstTaTE Createp WHEN Moruer Art- 
TEMPTS TO CREATE JOINT TENANCY IN SELF AND Son—In the case of Hass v. 
Hass* a non-lawyer scrivener prepared a deed for a widow who desired 
that her farm pass to one of her sons should she predecease him. The print- 
ed form used was labeled “Warranty Deed to Husband and Wife as Joint 
Tenants.” The deed described as the parties of the second part, “Bertha 
Hass and Herbert W. Hass, mother and son, and the survivor of them 
in his or her own right.” In the granting and habendum clauses, these 
words were inserted: “unto the said parties of the second part, a life 
estate as joint tenants during their joint lives and an absolute fee forever 
in the remainder to the survivor of them, and to his or her heirs and 
assigns.” Below the description there appeared the following recitation: 





1248 Wis. 212, 21 N.W. (2d) 398 (1946). 
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“The purpose of this conveyance is to vest the title to the above described 
property in the grantees herein named as joint tenants and none other.” 


Despite the manifest attempt to create a joint tenancy, the Wisconsin 
Supreme Court held that a tenancy in common for the joint lives of the 
parties was created, with a remainder in fee simple to the survivor. This 
decision poses two problems: (1) Is a strawman deed requisite to the 
creation of a joint tenancy between the grantor and another, not husband 
and wife, and (2) How do the rights of the co-tenant, under the court’s 
construction, compare with the rights he would have had under a true 
joint tenancy? 

Necessity of strawman deed—At common law an owner of an estate 
in land could not, by a single deed, create a joint tenancy in such reality 
in himself and another. The grantor had to deed to a third party and 
accept back from such strawman a second deed creating the joint estate. 
The necessity for the intervention of a strawman in the creation of a joint 
tenancy is based upon the four unities rule. “The properties of a joint 
estate are derived from its unity, which is fourfold: The unity of interest, 
the unity of title, the unity of time, and the unity of possession; or in 
other words, joint tenants have one and the same interest, accruing by one 
and the same conveyance, commencing at one end and the same time, 
and held by one and the same undivided possession.” ? Two of the requis- 
ites of that estate—the unity of title and time—were lacking when at com- 
mon law an owner of property, by a single deed, attempted ineffectually 
to create an estate in joint tenancy in himself and another. Where two or 
more persons acquire individual interests in land, by different convey- 
ances and at different times, a tenancy in common and not a joint tenancy 
is created.® 

Today lawyers, as well as laymen, find it difficult to understand why 
it is not permissible to do directly what can legally be done indirectly, 
especially in view of the fact that the four unities rule is based solely on an 
ancient legal technicality which originated centuries ago under a feudal 
system fraught with fictions. It is a legalistic doctrine divorced from the 
realities of our present social and economic structure. American courts in 
general, however, have followed the four unities rule.* A few courts have, 
in spite of precedent, bravely upheld joint tenancies where there was no 
strawman deed.> Some legislatures have expressly made strawmen unneces- 





22 Bi. Comm. 180ff. 

3 Breitenbach v. Schoen, 183 Wis. 589, 198 N. W. 622 (1924). 

4See Note (1942) 137 A.L.R. 348 referring to a prior annotation in 62 A.L.R. 514. 
5 Colson v. Baker, 42 Misc. 407, 87 N.Y. Supp. 238 (1904); Saxon v. Saxon, 46 


Misc. 202, 93 N.Y. Supp. 191 (1905). 
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sary in any case.® A Wisconsin statute * makes the strawman procedure un- 
necessary where one spouse is conveying to himself and the other spouse 
as joint tenants. In such cases a single deed suffices. 
Did the Wisconsin legislature, by implication, make the strawman pro- 
cedure unnecessary in any case when it passed Sec. 230.45(3)? 
Any deed to two or more grantees which, by the method of describing 
such grantees or by the language of the granting or habendum clause 
therein evinces an intent to create a joint tenancy in grantees shall be 
held and construed to create such joint tenancy. 


The Wisconsin Supreme Court answered this question in the negative in 
the instant case, adopting the view of the trial court that if the language of 
230.45(3) were broad enough to include a deed from an owner to himself 
and another as joint tenants, subsection (2)*® would be rendered nugatory. 
Section 230.43 expressly affirms the common law nature and properties of 
joint tenancies except as modified by the statutes, and the court, in the 
Hass case, does not consider the possibility of overriding precedent and 
denouncing the strawman procedure as antiquated surplusage. 

Rights under the court’s construction—A tenancy in common for the joint 
lives of the parties with a remainder in fee simple to the survivor, as found 
by the court in this case, is clearly possible at common law.® The problem, 
however, is whether its consequences were intended by the grantor. In a 
true joint tenancy the right of survivorship can be severed by either party, 
whereas the remainder under the court’s construction is undestructible. 
Granting, however, that survivorship under joint tenancy need not be 
destructible if the right words are used in the instrument of conveyance; !° 
for example, “to A and B, as joint tenants and not tenants in common, for 
the joint lives of A and B, but on the death of one, the survivor is to take 
the entire property in fee simple absolute,” such language is lacking in the 
deed under consideration herein. 

The decision in the instant case effectuates the intention of the deceased 
grantor and metes full justice under the particular fact situation inasmuch 





6Edmonds v. Commissioner of Internal Revenue, 90 F. (2d) 14 (C.C.A. 9th, 1937), 
cert. denied, 302 U.S. 713; Ames v. Chandler, 265 Mass. 428, 164 N.E. 616 (1929); 
Lawton v. Lawton, 48 R.I. 134, 136 Atl. 241 (1927). 

7 Wis. Stat. (1945) §230.45 (2): “Any deed, transfer or assignment of real or per- 
sonal property from husband to wife or from wife to husband which conveys an interest 
in the grantor’s lands or personal property and by its terms evinces an intent on the 
part of the grantor to create a joint tenancy between grantor and grantee shall be held 
and construed to create such joint tenancy, and any husband and wife who are grantor 
and grantee in any such deed, transfer or assignment heretofore given shall hold the 
ro described in such deed, transfer or assignment as joint tenants.” 

‘ 9 The right of survivorship may be annexed to a tenancy in common if the parties so 
intend. 4 THompson, Rea Property (perm. ed. 1940) $1786. 

10Smith v. Smith, 290 Mich. 143, 287 N.W. 411 (1939). 
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as the property passes to the surviving co-tenant. Suppose, however, the 
grantor had elected during her lifetime to deed her interest to another son, 
would the court carry the holding of the instant case to its logical con- 
clusion despite the specific declaration in the conveyance that the intent 
of the parties was to create an estate in joint tenancy? ™ 


Further, would there be a comparable right of partition under an estate 
in joint tenancy and under a tenancy in common with an indestructible 
remainder? If the grantor, during her lifetime, had petitioned the court 
to partition the land and the real estate were sold, how would the proceeds 
be distributed? Would they, perhaps, be divided equally, one half to the 
grantor and one half to the grantee, conditioned upon the giving of a 
bond for the future payment of the same to the other’s heirs upon survivor- 
ship? 

Conclusion—It might be considered unfortunate that the court did not 
take this opportunity to repudiate a technical common law rule of doubt- 
ful origin and still more doubtful practical value. It is recognized, how- 
ever, that this would have been a difficult result in view of prior decisions 
and the phrasing of the statutes involved. Thus, assuming the inadvisability 
of so wide a departure from precedent, it would seem that the court 


reached the best possible solution in this particular case. The estate the 
instrument was construed to create is legally possible, but highly technical, 
and is unlikely to have been in the minds of the parties. It does, however, 
substantially carry out the intention of the deceased grantor, and it is hard 
to see how, short of abrogating the requirement of a strawman, any other 
construction could provide a more workable precedent for future cases 
involving parties who are both still living. 


Dorotuy NELson SMITH 





1lIn Jones v. Snyder, 218 Mich. 446, 188 N.W. 505 (1922), the court held that 
under a joint tenancy for life, with a remainder in fee to the survivor, a conveyance by 
one of the grantees of his interest gave no right or interest in the property after the 
death of that grantee. But cf. Greiger v. Pye, 210 Minn. 71, 297 N.W. 173 (1941). 
For decisions in other jurisdictions, see note (1940) 129 A.L.R. 813, et seq. 
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ConsTITUTIONAL LAw—FREEDOM OF SPEECH AND RELIGION VeERsus Prop- 
erty RicHTs—JEHOVAH’s WiTNEssEs IN Company Town—The case of 
Marsh v. State of Alabama raises the question of the relative standing of 
private property rights and civil rights. A member of Jehovah’s Witnesses 
undertook to distribute free religious literature on the sidewalk? near the 
United States post-office in Chickasaw, Alabama, a company-owned tewn. 
She was warned that it was against a company rule® to do so without a 
permit and she was informed that no permit would be issued to her. She 
protested that the company’s rule as so applied was unconstitutional and 
she declined to leave the sidewalk and town as requested by the town’s 
police officer. She was thereupon arrested and charged with violation of an 
Alabama trespass-after-warning statute * which makes it a crime to enter 
or remain on the property of another after being warned not to do so. The 
defendant was convicted of violation of the statute and the conviction was 
affirmed by the Alabama Court of Appeals. She appealed to the United 
States Supreme Court.° Held: Conviction reversed. The statute as applied 
to defendant is unconstitutional; it abridges her right to freedom of press 
and religion in violation of the Fourteenth Amendment.® 


Within the past several years, for the most part in cases involving Jeho- 
vah’s Witnesses, the United States Supreme Court has held (1) that a city 


ordinance forbidding distribution of literature by hand or otherwise, with- 
out first obtaining a permit from the city manager “strikes at the very 
foundation of the freedom of the press by subjecting it to license and cen- 





166 S.Ct. 276 (1946); Also noted in (1946) 46 Cor. L. Rev. 457. 

2 The sidewalk had not been dedicated to the use of the public. Instant case, foot- 
note 2. 

3“In the stores the company had posted a notice which read as follows: ‘This Is 
Private Property, and Without Written Permission, No Street, or House Vendor or 
Agent or Solicitation of any Kind Will Be Permitted.’ Id. at p. 277. 

4Ara. Cope ANN. (Michie, 1940) §426. “Any person who, without legal cause or 
good excuse, enters . . . on the premises of another, after having been warned, with- 
in six months preceding, not to do so; or any person, who, having entered . . . on the 
premises of another without having been warned within six months not to do so, and 
fails or refuses, without legal cause or good excuse, to leave immediately on being or- 
dered or requested to do so by the person in possession, his agent or representative, 
shall, on conviction, be fined not more than one hundred dollars, and may also be im- 
prisoned in the county jail, or sentenced to hard labor for the county for not more 
than three months.” 

5 The Supreme Court of Alabama denied certiorari. Marsh v. State, 246 Ala. 539, 
21 So. (2d) 564 (1945). 

6Freedom of speech, press, religion and peaceful assembly, protected by the First 
Amendment from abridgment by Congress, are protected from impairment by the states 
by the due process clause of the Fourteenth Amendment. See Cantwell et al. v. Con- 
necticut, 310 U.S. 296, 303 (1940); Near v. Minnesota, ex rel. Olson, County At- 
torney, 283 U.S. 697, 707 (1931); Stromberg v. California, 283 U.S. 359, 368 (1931); 
Whitney v. California, 274 U.S. 357, 373 (1927); Gitlow v. People of New York, 268 
US. 652, 666 (1925); Meyer v. State of Nebraska, 262 U.S. 390, 399 (1923). 
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sorship”;* (2) that house to house distribution of literature by members 
of Jehovah’s Witnesses cannot be taxed under a city license law because to 
do so would be to impose a charge for the enjoyment of a right granted 
by the Federal Constitution; * (3) that an ordinance forbidding altogether 
house to house distribution of circulars or handbills is “invalid because in 
conflict with the freedom of speech and press” when applied to a person 
distributing advertisements of a religious meeting;® and (4), in a case 
decided the same day as the instant case, that a Texas law ° making it an 
offense to refuse to leave premises is an unconstitutional abridgment of 
freedom of press and religion when applied to Jehovah’s Witnesses who 
refused the request of the manager of a Federal Housing Authority village 
to discontinue religious activities and leave the village.™ 


This latter case, Tucker v. State of Texas, and the instant case both in- 
volve other than ordinary towns and the two cases are distinguishable 
only in that in the instant case the town is owned by a private corporation 
while in the Tucker case the owner is the Federal Government.’? Since 
the instant case involves privately owned property, it may be said to goa 
step further than the Tucker case. 


Insofar as the instant case holds that a state cannot consistently with 
the Fourteenth Amendment impose criminal punishment on a party under- 
taking to distribute religious literature in a town it is clear, and to that 
extent it goes no further than Lovell v. City of Griffin,* Murdock v. Penn- 
sylvania,* or Martin v. City of Struthers, all of which cases hold invalid 
city ordinances which in one way or another abridged freedom of press, 
speech or religion. These decisions are all founded on the restrictions of 
the Fourteenth Amendment which declares in part: “No State shall make 
or enforce any law which shall abridge the privileges or immunities of 





7 Lovell v. City of Griffin, 303 U.S. 444 (1938). 

8 Murdock v. Pennsylvania (City of Jeanette), 319 U.S. 105 (1943). 

9 Martin v. City of Struthers, 319 U.S. 141 (1943). 

10 Tex Pen. Cope (Vernon, 1938) Art. 479. “Peddler refusing to leave—Any peddler 
or hawker of goods or merchandise who enters upon premises owned or leased by an- 
other and willfully refuses to leave said premises after having been notified by the own- 
er or possessor of said premises, or his agent, to leave the same, shall be fined not less 
than one nor more than twenty-five dollars.” 

11 Tucker v. State of Texas, 66 S. Ct. 274 (1946). 

12'The due process clause of the Fifth Amendment affords the same protection to 
fundamental rights against invasion by the Federal Government and its agencies as it 
has been held the Fourteenth Amendment affords against action by a state. See Far- 
rington, Governor of Hawaii, et al. v. Tokushige et al., 273 U.S. 284, 299 (1927). Cf. 
note 5 supra. On the basis of this doctrine the decision in the Tucker case might have 
included a holding that any FHA rule requiring a permit to solicit or peddle in the 
FHA village was unconstitutional, contrary to the Fifth Amendment. 

13 303 U.S. 444 (1938). 

14 319 U.S. 105 (1943). 

15 319 U.S. 141 (1943). 
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citizens of the United States; nor shall any State deprive any person of 
life, liberty, or property, without due process of law . . .”1* Since cities 
are subdivisions of and derive their power and authority from the states,!" 
their actions are, of course, subject to the same: restrictions of that amend- 
ment. But these provisions of the Fourteenth Amendment have reference 
to State action only and not to action by individuals.'* 

As stated above, the holding of the instant case is that the Alabama 
statute is invalid insofar as it attempts to criminally punish one under- 
taking to distribute religious literature in a company town. It should be 
noted that defendant’s first stand, when she was warned she was violating 
a company rule, was that the rule as applied to her was unconstitutional. 
The state court held that the defendant was a trespasser. She must have 
been regarded as such in order for that court to convict her of violating 
the statute. The state court therefore denied defendant’s claim that the com- 
pany rule was invalid as applied to her, but the United States Supreme 
Court seems to uphold this contention of the defendant. The Court says 
this: 

The managers appointed by the corporation cannot curtail the liberty 

of press and religion of these people consistently with the purposes of 

the Constitutional guarantees . . . 


And in Tucker v. State of Texas, decided the same day as the instant case, 
the same justice writing the majority opinion in both cases, the Court says, 
in referring to the instant case: 
... that managers of a company town could not bar all distribution of 
religious literature within the town or condition distribution upon a 
permit issued at the discretion of the management.”° 


Apparently, then, the holding goes so far as to say the “no-soliciting” rule 
of the company was invalid when applied to defendant. If that is so, then 
defendant never was a trespasser and the case could have been decided 
not upon the grounds that the state statute was invalid as applied to defend- 
ant but rather that the statute was not applicable. 

Be that as it may, the company rule itself is apparently invalid. On what 
basis? Is it in violation of the Fourteenth Amendment? If it is, then, in 
view of the Court’s position of long standing that the provisions of that 
amendment apply only to actions by the State,?4 the premises must be re- 





16 See note 6 supra. 

17 See City of Trenton v. State of New Jersey, 262 U.S. 182, 185, 187 (1923). 

18 See lowa-Des Moines Bank v. Bennett, Chairman, et al., 284 U.S. 239, 245 (1931); 
United States v. Harris, 106 U.S. 629, 639 (1882); Virginia v. Rives, 100 U.S. 313, 
318 (1879). 

19 Instant case at p. 279. 

20 Tucker v. State of Texas, 66 S.Ct. 274, 275 (1946). 

21 See note 18 supra. 
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garded as a town, a subdivision of the State, and the fact that the premises 
are private property is not controlling. 

However, the premises remain private property and the result is that 
private property rights, when the property is used as a company town, must 
give way to “preferred”** civil rights of freedom of press and religion. 

The Court says at one place: 

. .. The more an owner, for his advantage, opens up his property for 

use by the public in general, the more do his rights become circum- 

scribed by the statutory and constitutional rights of those who use it.” 


The question arises whether the premises in the instant case are private 
property opened up to the use of the public to such an extent that the 
owner’s rights have become circumscribed by the constitutional rights of 
those who use it, or whether the premises simply constitute a town subject 
to the doctrine of Murdock v. Pennsylvania and Martin v. Struthers. 

Under the view of the case that the premises belonging to the company 
constituted a town and were therefore subject to the restrictions which 
the Fourteenth Amendment impose on the State and its subdivisions, the 
case still comes within the rule of the above cases. But if the premises are 
to be regarded as simply private property opened to public use, the Court 
may be extending the rule of those cases or at least setting the groundwork 
for an extension in the future. By this decision and under the particular 
circumstances of the case the Court takes away from the owners of the 
company town the punitive sanction of the anti-trespassing statute. The 
Court also says that the managers of the town could not bar distribution 
of religious literature or condition distribution upon issuance of a permit. 
Thus apparently the owners of this particular type of private property 
would also, under the circumstances, be deprived of the sanction of a civil 
action against the defendant. 

The Court then might be saying, not that the owner of private property 
opened to public use cannot make rules which would restrict civil liber- 
ties, but that the State would be restrained by the Fourteenth Amendment 
from affording such owners sanctions ** of any kind, punitive or civil, to 





22 See instant case at p. 280; Murdock v. Pennsylvania, 319 U.S. 105, 115 (1943). 
But cf. Mitnick v. Furniture Workers Union, Local No. 66, CIO of City of Newark, 
et al., 124 N.J.Eq. 147, 200 Atl. 553 (Ch. 1938). (CIO organizers were enjoined from 
distributing circulars asking passers-by not to trade with complainant. The court held 
that the Fourteenth Amendment was not involved but that as far as the New Jersey 
Constitution was concerned the “so-called right of free speech” is more in the nature 
of a privilege and cannot be exercised so as to destroy the absolute, inherent property 
rights of complainant.) 


23 Instant case at p. 278. 
24 Actions of the State which are subject to the provisions of the Fourteenth Amend- 


ment include acts of the executive, legislative and judicial departments. See Virginia 
y. Rives, 100 U.S. 313, 318 (1879). 
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enforce such rules under circumstances similar to those of this case. 

If that is a correct interpretation of the case then the question remains 
as to what extent property need be opened to public use in order that it 
come within the case. Stores, theatres, auditoriums, churches, hotels, ball- 
rooms, taverns, and so on, are all open to the public to a considerable 
extent. Will these various kinds of property fall under the rule of the 
instant case, so that their owners will lose the sanctions which are other- 
wise afforded by the State to enforce restrictions against unwanted persons, 
when the owner’s sole objection to such persons is that they are exercising 
some constitutional right? 

Whether the Court will go beyond the case of property being used for 
a company town and deprive private property owners of punitive and civil 
sanctions against persons exercising constitutional rights remains to be 
seen. How far the Court may go will be determined as the cases concern- 
ing other types of private property are brought up. It is probable such cases 


will be brought up by Jehovah’s Witnesses.” 
ALLEN R. Soute 





Lanp CONVEYANCES IN CONSIDERATION FOR SUPPORT OF GRANTOR—A bul- 
letin! recently published under the auspices of the Agricultural Experi- 
ment Station of the University of Wisconsin records the conclusions drawn 
from a study of the economic effects of land conveyances made by parents 
to children in exchange for a promise of support. These conclusions sug- 
gest, without recommending any immediate and wide adoption of the 
practice, that this type of conveyance may be part of the solution to the 
problem of acquiring early farm ownership without the use of outside 
credit and of preventing the partitioning of the farm estate through the 
normal channels of descent and distribution. 

Whatever may be their economic advantages, however, a review of the 





25 A case involving a hotel was decided in California in 1944. If that case had 
arisen subsequent to the instant case, it would have been an excellent one by which 
to test whether the court would go beyond the instant case or would limit the prin- 
ciple to the facts of the instant case. People v. Vaughan et al. 65 CA (2d) 844, 150 P. 
(2d) 964 (1944). (Jehovah’s Witnesses were going from door to door in a hotel on a 
Sunday morning, knocking at each door to get the occupant to come to the door to 
accept literature. After loud discussions in the corridor between the manager, who was 
seeking to get them to desist from their activities, and the Jehovah’s Witnesses, who 
insisted it was their constitutonal right to knock at the doors and speak to the hotel 
room occupants and distribute their literature, the Jehovah’s Witnesses were arrested 
upon complaint of the hotel manager and convicted of disturbing the peace under a 
State statute.) 


1 Parsons and Waples, Keeping the Farm in the Family, Research Bulletin 157, Ag- 
ricultural Experiment Station, University of Wisconsin (September, 1945). 
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numerous Wisconsin decisions concerned with support conveyances re- 
veals that certain justices have seen fit to insert words of caution into 
their opinion concerning the social aspects of such arrangements. Because 
of the frequency with which agreements of this type result in family con- 
troversy, Justice Taylor in Hartstein v. Hartstein* referred to the support 
conveyance in question as “one of those unwise contracts often entered into 
between parents and child.” In a later case,* Justice Marshall called atten- 
tion to the frequency with which conveyances of land are given in ex- 
change for support in the face of the fact that failure so often results. A 
study, published in 1932,* of the history of support contracts in five coun- 
ties ° of Eastern Wisconsin reveals that those familiar with these family 
arrangements concur with the opinions expressed by the justices.® 

The fact that such conveyances are frequently entered into, however, 
suggests the need of considering the usual forms which such arrangements 
take. It also suggests the necessity of an analysis of the legal implications 
involved in these agreements. 

Certain of the support contracts provide only that the grantee will fur- 
nish clothing, food, shelter and a decent burial to the grantor in exchange 
for a deed of land.’ Other agreements of this nature stipulate that the 

(s grantor.® A further provision frequently included in these arrangements) 
at the time of the transfer or at regular periods during the life of the 
grantor. A futher provision frequently included in these arrangements 
is one obligating the grantee—usually the son of the grantor—to pay cer- 
tain specified sums to the other heirs of the grantor upon grantor’s death.* 

To accomplish the desired conveyance and agreement a number of 

methods has been employed. The most informal! is the giving of a war- 





274 Wis. 1, 41 N. W. 721 (1889). 

3 Glocke v. Glocke, 113 Wis. 303, 89 N. W. 118 (1902). 

4Wehrmein, Bonds of Maintenance as Aids in Acquiring Farm Ownership, 8 Jour- 
nal of Land and Public Utility Economics 392 (1932). 

5 The counties included in this survey were: Manitowoc, Kewaunee, Brown, Calumet 
and Sheboygan. 

6 An article, The Altenteil, German Farmers’ Old Age Security, by H. W. Speigel, 
published in Rural Sociology, June, 1939, records a legend that the people of South 
Germany tell of the golden chair which waits in heaven for the one who entered into 
an “Altenteil” (a support contract) and did not live to regret it. Thus far, the legend 
states, the chair has never been occupied. 

7For examples see Morgan v. Loomis, 78 Wis. 594, 48 NW. 109 (1891); Daniel- 
son v. Danielson, 165 Wis. 171, 161 N. W. 787 (1917). 

8 Delong v. Delong, 56 Wis. 514, 14 N. W. 591 (1883) is an illustration of this type. 
In this agreement the grantee promised, in addition to the support provisions, to pay 
the grantors an annuity of $450 during their lives and to pay his sister an annuity of 
$100 for 15 years. For other examples sce Wanner v. Wanner, 115 Wis. 196, 91 N. W. 
671 (1902); Gall v. Gall, 126 Wis. 390, 105 N. W. 953 (1905). 

9 Illustrations of the inclusion of such a provision are found in Bogie v. Bogie, 41 
Wis. 209 (1876); Delong v. Delong, 56 Wis. 514, 14 N. W. 591 (1883); Gall v. Gall, 
126 Wis. 390, 105 N. W. 953 (1905). 
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ranty deed by the grantor in exchange for the grantee’s oral promise of 
support.’° Another means by which the arrangement is achieved is by deed 
containing in its body the support conditions under which the conveyance 
is made." A third device employed is that by which the grantor gives a 
warranty deed of the land in exchange for a written contract signed by the 
grantee stipulating the terms of support.’? A variation of this method is 
scen in a few arrangements which require the grantee to give to the 
grantor, in exchange for the deed, a life lease to the property, the lease 
stipulating the terms of maintenance.’* Finally, and perhaps the most fre- 
quent method of accomplishing the desired agreement is to require the 
grantee to execute a mortgage, in addition to a written contract, for the 
alleged purpose of securing his promise of support." 

It should be observed that whether the arrangement of conveyance and 
support is accomplished by one or more instruments, the Wisconsin Su- 
preme Court has interpreted all documents to be part of one transaction. 
Therefore all such instruments will stand or fall together.15 It should fur- 
ther be noted that the courts consider support agreements to be of a highly 
personal nature; thus the grantee cannot assign his obligations without 
the acquiescense of the grantor.'® For this reason also the remedy of specific 
performance is probably not available in case of grantee’s failure to live 
up to the conditions of support.’” 


What then is the type of relief available to the grantor? 


One of the remedies which the court has granted has been rescission. 





10 As in, for example, Divan v. Loomis, 68 Wis. 150, 31 N. W. 760 (1887). 

11A good example of this type is Gilchrist v. Foxen, 95 Wis. 428, 70 N. W. 585 
(1897). The value of this method is seen in the court’s ruling that such conditions 
being part of the deed any party acquiring any subsequent interest in the land, before 
the expiration of the support agreement, took subject to those provisions. 

12 For illustrations see: Bogie v. Bogie, 41 Wis. 209 (1876); Gall v. Gall, 126 Wis. 
390, 105 N. W. 953 (1905); Young v. Young, 157 Wis. 424, 147 N. W. 361 (1914). 

13 Such life leases are found in the support contracts discussed in Bishop v. Aldrich, 
48 Wis. 619, 4 N. W. 775 (1880) and Morgan v. Loomis, 78 Wis. 594, 48 N. W. 109 
(1891). 

14 The best discussion of this type of agreement is found in Glocke v. Glocke, 113 
Wis. 303, 89 N. W. 118 (1902). For other examples see: Bresnahan v. Bresnahan, 46 
Wis. 385, 1 N. W. 39 (1879); Hartstein v. Hartstein, 74 Wis. 1, 41 N. W. 721 (1889); 
Knutsen v. Bostrak, 99 Wis. 469, 75 N. W. 156 (1898); Wanner v. Wanner, 115 Wis. 
196, 91 N. W. 671 (1902); Danielson v. Danielson, 165 Wis. 171, 161 N. W. 787 
(1917). 

15 Morgan v. Loomis, 78 Wis. 594; 48 N. W. 109 (1891). 

16 Bishop v. Aldrich, 48 Wis. 619, 4 N. W. 775 (1880); Glocke v. Glocke, 113 Wis. 
303, 89 N. W. 118 (1902). 

17 Although there are no Wisconsin cases directly in point, the rulings of other courts 
would indicate that equity will not decree specific performance to enforce support 
promises. See Alexander V. Hamilton, 287 F. 508 (C. C. A. 8th, 1923); Lindsay v. 
Glass, 119 Ind. 301, 21 N. E. 897 (1889); Chadwick v. Chadwick, 121 Ala. 580, 25 


So. 631 (1899). 
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Bogie v. Bogie** is the first Wisconsin case in which this question is 
given consideration. The defendant having accepted a deed of land given 
in exchange for his promise of support, failed to perform any part of his 
agreement. In its opinion the court called attention to the unique character 
of conveyance of this type and added that because of this fact they “must 
sometimes be dealt with in principles not applicable to ordinary con- 
veyances.” 

The court then proceeded to grant a rescission of the conveyance. In 
doing so it relied upon the decision of the Ohio Supreme Court in Reid v. 
Burns *° which held, upon similar facts, that equity could grant such a 
remedy, where just and reasonable, to prevent a fraud which would other- 
wise be perpetrated. 


Bresnahan v. Bresnahan,” three years later, is decided upon the same 
equitable concept. In this case the grantee’s promise of support was secured 
by a mortgage. Thus upon breach of his obligation, the grantor brought 
action to foreclose the mortgage. In its opinion the court stated that if 
rescission had been requested, such relief would have been granted. Since, 
however, foreclosure was requested, the court accomplished the same re- 
sult by decreeing judgment “in the nature of a strict foreclosure.” By rea- 
son of his breaches of the maintenance agreements the defendant was 
held to have no equity of redemption in the land previously conveyed to 
him. ' 

The rationale of Bogie v. Bogie*’ and Bresnahan v. Bresnahan™ was 
followed in Bishop v. Aldrich *® decided the next year. Two years later, 
however, in Blake v. Blake ** the court, in granting a rescission of a con- 
veyance from parents to son, suggested that the failure of the son to pro- 
vide the promised support might be considered a breach of condition 
subsequent even though such promises by the son were in the form of 
mere covenants.” Once this concept was expressed it was quickly adopted.”® 





18 41 Wis. 209 (1876). 

19 13 Ohio St. 49 (1861). 

20 46 Wis. 385, 1 N. W. 39 (1879). 

21 41 Wis. 209 (1876). 

22 46 Wis. 385, 1 N. W. 39 (1879). 

2348 Wis. 619, 4 N. W. 775 (1880). 

2456 Wis. 392, 14 N. W. 173 (1882). 

25 For its authority the court relied upon Horner v. The Chicago, Milwaukee & St. 
Paul Railroad Co., 38 Wis. 165 (1875). In this case the grantor deeded land to the 
defendant with the designation that the said land be used “only for depot and other 
railroad purposes.” Upon failure of the railroad company to use the land as specified, 
the plaintiff made re-entry and suit was brought for a rescission of the conveyance. In 
holding the defendant took the land upon a condition subsequent, the court stated a 
valid condition could be expressed without employing specific words to that effect. 
Further, it was stated that it was not essential to a condition that a right of re-entry 
be expressly reserved in the deed. 
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The rule as developed by further cases may be stated as holding that where 
a promise of support constitutes the whole or a substantial portion of the 
consideration upon which a conveyance of land is made, equity will con- 
sider the conveyance as having been made upon a condition subsequent 
and will, for substantial breach 2” thereof, grant rescission of the convey- 
ance. This rule applies whether or not the term condition is used in any 
of the instruments involved in the transaction, provided, of course, the 
testimony clearly shows the conveyance was made for future support.?® 


In cases in which the grantee had conveyed or mortgaged the land to a 
third party, the court has held that if the deed of conveyance to the origi- 
nal grantee contained the stipulations of support, or if a contract or mort- 
gage containing such terms had been made a matter of public record, the 
third party had constructive notice of the nature of said conveyance. The 
deed to him was therefore ineffective as opposed to the rights of the origi- 
nal grantor, and such grantor could maintain suit for rescission due to 
grantee’s breach of a condition subsequent.?® 


Is this same avenue of relief available when a deed is given in exchange 


for an oral support agreement? 


Beckman v. Beckman *° appears to answer this question affirmatively, In 
this case neither the deed nor the mortgage back contained any reference 
to grantee’s promise of support. The court, however, ruled that evidence 
was admissible to prove such a promise was made orally by the defendant. 
The court further suggested that the conveyance was upon a condition 
subsequent for breach of which rescission could be had. It would seem 
that without the mortgage the result would be the same, for the reason- 
ing of the opinion was principally concerned with the justice of permitting 
the plaintiff to show the consideration for which the conveyance was made. 


The suggestion in the Beckman case that rescission could be had despite 
the mortgage is in keeping with other decisions in which this question 
arose. Glocke v. Glocke,** for example, expressly held the plaintiff was 





26 For applications of the rule see: Glocke v. Glocke, 113 Wis. 303, 89 N. W. 118 
(1902); Wanner v. Wanner, 115 Wis. 196, 91 N. W. 671 (1902); Gall v. Gall, 126 
Wis. 390, 105 N. W. 953 (1905); Lowery v. Finkleston, 149 Wis. 222, 134 N. W. 
344 (1912). 

27 For examples of breaches which the court did not consider sufficient to warrant 
rescission of the conveyance see: Danielson v. Danielson, 165 Wis. 171, 161 N. W. 
787 (1917); Scholl v. Muscovitz, 170 Wis. 97, 174 N. W. 463 (1919). 

28 Wanner v. Wanner, 115 Wis. 196, 91 N. W. 671 (1902). 

29 Gilchrist v. Foxen, 95 Wis. 428, 70 N. W. 585 (1897); Gall v. Gall, 126 Wis. 
390, 105 N. W. 953 (1905). 

3086 Wis. 655, 57 N. W. 1117 (1894). 

31113 Wis. 303, 89 N. W. 118 (1902). 
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not limited in his remedy to foreclosure of the mortgage and he could 
bring action in equity for breach of a condition subsequent.®* 

Although rescission is available to the grantor whether or not a mort- 
gage constitutes part of the agreement, it would, nevertheless, seem advis- 
able to include a mortgage for the reason that such inclusion may lend a 
greater elasticity to the type of relief which the court can grant. The Wis- 
consin court has seen fit in Danielson v. Danielson ** where a mortgage 
was part of the arrangement to decree support payments to the grantor 
in lieu of specific performance or rescission. In this case it was held that 
rescission would be inequitable in view of grantee’s performance prior 
to his death. Relief, however, was granted in the form of a court order 
which commanded the grantee’s heirs to pay a specified sum to the plain- 
tiff every three months. A further provision stipulated that the plaintiff 
could make application to the court for increased payments if the sums 
allotted proved insufficient. Finally, the court ruled that if the quarterly 
payments were not made on time, the plaintiff could apply for an order 
directing that the mortgage be foreclosed and the premises sold. 

The question may well be asked whether or not the court would grant 
this relief, if requested, even though no mortgage was involved. Although 
Wisconsin has not decided this matter, a few other courts have furnished 
relief similar to that provided in the Danielson case by giving the grantor 
an equitable lien upon the land for the value of the support promised by 
the grantee at the time of the conveyance.** In Patton v. Nixon,>® for ex- 
ample, the Oregon court fixed the value of the support orally promised by 
the defendant at $221 a year, and decreed that this sum should constitute 
an annual charge and prior lien upon the land in favor of the plaintiff 
during his lifetime. 

It must, of course, be borne in mind that when a mortgage is included 
the plaintiff may also seek relief through regular mortgage foreclosure and 
sale proceedings. To ascertain the amount due the grantor at the time 
such relief is sought, the annual value of the support could be established 
and this sum could be multiplied by the remaining life expectancy in years 
of the plaintiff as shown by standard mortality tables.5* If the defendant 
failed to pay the sum thus arrived at during the redemption period, the 





32 An early Wisconsin case, Peterson v. Oleson, 47 Wis. 122, 2 N. W. 94 (1879) held 
that the presence of a mortgage in support agreements limited the grantor’s remedy 
to foreclosure and sale. This case was not followed by subsequent cases and was express- 
ly overruled as to this point by the Glocke case. 

33 165 Wis. 171, 161 N. W. 787 (1917). 

% For a discussion of the cases concerned with this form of relief see 64 A. L. R. 1250. 

35 33 Ore. 159, 52 P. 1048 (1898). 

36 For an example of the application of this formula see, Cook v. Bartholemew, 60 
Conn. 24, 22 Atl. 444 (1891). 
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property could be sold and the receipts of the sale, to the extent of his 
claim, turned over to the grantor. Any sum in excess would, as in any fore- 
closure proceedings, go to the defendant. 

Thus in summary this survey reveals that the normal remedy provided 
by the Wisconsin court for substantial breach of a support contract is to 
grant a rescission of the conveyance. Such rescission is granted upon the 
doctrine that the original deed was given upon an equitable condition sub- 
sequent. The Danielson case indicates, however, that the relief the court 
is willing to give is not limited to rescission and other remedies more equit- 


able to both parties may be available. 
Danzig J. DyKstra 
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